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The case concerns the validity of regulations relating to tariffs for the transport of gas in the
North Sea and the Norwegian Sea through the gas pipeline system Gassled, and a claim for a
judgment establishing the State’s liability in damages as a result of invalid regulations,
alternatively as a result of negligence.
SUMMARY
Gassled is the world’s biggest offshore system for the transportation and processing of gas. The
system consists of a number of gas pipelines on the seabed of the North Sea and the Norwegian
Sea, some onshore processing plants in Norway and a total of six receiving facilities in the UK,
the Netherlands, France and Germany, where the gas is distributed to the respective countries’
end users.

Figure: Gassled as of 2017

Gassled was established in 2003 when the owners of a number of gas transport systems merged
and established a new joint venture. Since then, additional gas transport systems have been
included in Gassled. Today, nearly all Norwegian gas that is sold to the UK and Central Europe is
transported through Gassled. The shippers pay a pre-set tariff to the owners of Gassled for the
transport and processing of gas. The tariffs are stipulated in the Regulations of 20 December 2002
No 1724 relating to the stipulation of tariffs etc. for certain facilities (the Tariff Regulations), the
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legal authority for which is, inter alia, the Petroleum Activities Act Section 4-8.
The object of the appellants, Njord Gas Infrastructure AS (hereinafter mostly called Njord),
Solveig Gas Norway AS (Solveig), Silex Gas Norway AS (Silex) and Infragas Norway AS
(Infragas), is to own their respective ownership interests in Gassled. The four companies are
owned by major foreign investors. Njord was formed on 25 January 2010 and is owned by UBS
International Infrastructure Fund (UBS) and Caisse des Dépôts et Consignations (CDC), a French
pension management company. Solveig was formed on 26 April 2011 and is owned by Allianz
Capital Partners (Allianz), Canada Pension Plan Investment Board (CPPIB) and Infinity
Investments S.A., which, in turn, is wholly owned by Abu Dhabi Investment Authority (ADIA).
Silex was formed on 11 March 2011 and is wholly owned by Allianz. Infragas was formed on 19
May 2011 and is wholly owned by the Public Sector Pension Investment Board (PSP), a Canadian
pension management company.
In the period 2010 to 2012, the four Norwegian companies bought substantial ownership interests
in Gassled from major operator companies on the Norwegian continental shelf. In April 2010,
Njord bought approximately 8% of Gassled from ExxonMobil. Solveig bought 23.48% of Gassled
from Statoil in June 2011 and 1.27% from Eni in April 2012. Silex bought 6.1% of Gassled from
Total in June 2011, and Infragas bought approx. 5% from Shell in September 2011. Following
these transactions, the four companies became owners of approximately 44% of Gassled. The total
consideration paid was approximately NOK 32 billion. Subsequent to each transaction, the
Ministry of Petroleum and Energy (the MPE, hereinafter also referred to as the Ministry) approved
the transfers, which is required pursuant to the Petroleum Activities Act.
In January 2013, the Ministry distributed for consultation a proposal to reduce the tariffs for
transport through Gassled. The proposal was implemented through the regulatory amendment of
26 June 2013. The capital element (K) of the tariff, which is the biggest element of the tariff by
far, was thereby reduced by 90% for the most central areas of Gassled. The amendment was only
made applicable to transport agreements entered into after 1 July 2013 for the transportation of gas
after 1 October 2016. All gas transported under agreements entered into before 1 July 2013 and all
gas transported before 1 October 2016 shall be charged the previous tariffs.
The four Norwegian companies believed that the tariff reduction inflicted a substantial loss on
them, in that future earnings from Gassled will be lower than assumed at the time they acquired
the ownership interests. They have estimated the total loss on their part to around NOK 15 billion.
In January 2014, the four companies brought a legal action against the State represented by the
Ministry of Petroleum and Energy. In Oslo District Court’s judgment of 25 September 2015, the
Court found in favour of the State represented by the Ministry of Petroleum and Energy, but both
sides had to carry their own costs of the case.
The four companies appealed the District Court’s judgment to Borgarting Court of Appeal. They have
conducted the case jointly, and entered a joint statement of claim. In brief, their principal claim is that
the decision to amend the tariffs in the Tariff Regulations is invalid. The correct legal authority for
the decision is the Petroleum Activities Act Section 4-8 second paragraph, and the conditions in this
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provision are not met. When Gassled was established, a ‘package’ consisting of several elements was
negotiated, including that the tariffs would apply for the duration of the licence period until and
including 2028. It is argued that the State endorsed the whole ‘package’ and has a limited right to
make changes to it.
Furthermore, it is argued that the tariff amendment is in contravention of the European Convention on
Human Rights (ECHR) Protocol 1 Article 1 on the protection of property. The amendment entails a
form of control of the appellants’ right of ownership to the physical facilities in Gassled, and neither
the requirement for clear legal authority nor for proportionality between the needs of society and the
individual property right is met.
Alternatively, if the Amending Decision is valid and not in contravention of ECHR, it is argued that
the State is liable in damages on grounds of negligence as a result of lack of information and guidance
in connection with the companies’ acquisition of ownership interests in Gassled. The sellers, the
buyers and their advisers all assumed that the tariffs would remain unchanged for the duration of the
licence period. The Ministry could easily have informed the private parties that the tariffs could be
amended, and on what basis that could happen. Failure to provide such information has caused
substantial losses for the appellants, in that their earnings will be far lower than assumed.
The State represented by the MPE has argued that the legal authority for the Amending Decision is
the Petroleum Activities Act Section 4-8 first paragraph, cf. the Petroleum Activities Regulations
Section 70, cf. Section 63. The tariff amendment is a regulatory decision, and it does not require any
other or clearer legal authority than this. The considerations outlined in the Petroleum Activities
Regulations Section 63 fourth paragraph, concerning best possible resource management and that the
owners can expect a reasonable return on the capital invested, have been taken into account. Since the
amendment only applies to future transport agreements, it does not encroach on any property right.
The Amending Decision is therefore valid, and ECHR Protocol 1 Article 1 is not applicable.
Moreover, it is argued that the appellants were aware that the Ministry could amend the tariffs during
the licence period and took a commercial risk in that connection. The Ministry did not breach any
case processing or guidance rules in connection with the approval of the companies’ acquisition of
Gassled ownership interests. Therefore, the State is not liable in damages for any loss of revenue the
tariff amendment might entail.
The Court of Appeal has arrived at the conclusion that the appeal must be rejected. The District
Court’s judgment, which found in favour of the State, thereby stands.
The Court of Appeal has concluded that the decision of 26 June 2013 to amend the tariffs in the
Tariff Regulations is valid. The legal authority for the decision is provided by the Petroleum
Activities Act Section 4-8 first paragraph, cf. the Petroleum Activities Regulations Section 70 first
paragraph, cf. Section 63. There is no basis for requiring clearer legal authority than this, or that
the decision must be baesd on the legal authority provided by the Petroleum Activities Act Section
4-8 first (sic.) paragraph. The question of correct legal authority is considered in section 1 of the
Court of Appeal’s remarks.
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As the Court of Appeal sees it, the companies involved in the establishment of Gassled were not in
agreement that the tariffs would remain unchanged for the duration of the licence period. Under all
circumstances, the Ministry cannot be deemed to have endorsed this view. Therefore, the
establishment of Gassled does not limit the Ministry’s right to amend the tariffs.
The Court of Appeal has found that a certain criticism of the authorities is warranted for not
having clarified the basis for the calculation of returns in Gassled sooner and for not having
established a system for registering and publishing the return achieved at all times. This made
it more difficult for the owners and, not least, for external parties to foresee when a tariff
amendment might take place. The establishment of Gassled is dealt with in section 2 below.
Moreover, the conditions for amending the Tariff Regulations are met. Pursuant to the Petroleum
Activities Regulations Section 63 fourth paragraph, when stipulating the capital element of the
tariff, consideration shall be given to ‘promoting the best possible management of resources,’ and
‘so that the owner can expect a reasonable return on the capital invested’. Both these
considerations are correctly understood and thoroughly assessed in the Ministry’s memo of 26
June 2013, which forms the basis for the regulatory amendment. Beyond checking this, the courts
cannot review the public administration’s discretionary assessment as regards whether the tariffs
shall be amended, or in what way. The tariff decision is a general regulatory decision, and a
concrete preponderance of interest or an assessment of concrete consequences for individual legal
persons cannot therefore be required. This is dealt with in section 3.
The Court of Appeal has also arrived at the conclusion that the appellants’ expectation of
unreduced tariffs for future transport agreements for the duration of the licence period cannot be
deemed to be a current ownership right that is protected by ECHR Protocol 1 Article 1. Nor can
the appellants be said to have a legitimate expectation of this that is protected by the provision.
The provision therefore has no bearing on the case. This is dealt with in section 4.
As regards the alternative claim concerning liability in damages, which is dealt with in section 5, it
is the Court of Appeal’s opinion that the appellants cannot have relied on an understanding that
the Ministry did not have a legal right to reduce the tariffs during the licence period. It is clearly
likely that all the companies knew that the tariffs could be reduced if the rate of return in Gassled
exceeded 7%. It is nonetheless likely that Njord assumed that there was little risk of the Ministry
amending the tariffs. It is also probable that the Ministry was aware of this. It is probable that the
other three companies were to a greater extent aware that there was a real risk of a tariff
amendment.
The Ministry was aware already in autumn 2009 that there was a certain probability that the
assumed rate of return in Gassled would soon be achieved, and that this could form the basis for a
tariff reduction. Information about this would be of great interest to Njord. However, the Ministry
did not have an overview of the parties’ negotiations or risk assessments. Information about the
possibility of a tariff amendment could be perceived as interference with commercial negotiations
between professional parties. At this time, moreover, it was uncertain whether there was a basis for
a tariff amendment, and, in such case, which options the Ministry had. It was only as 2012
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progressed that Gassco and the Ministry achieved clarification on this point. The Court of Appeal
therefore believes that there is no reason to criticise the Ministry for not providing information at
an earlier stage about it having received calculations of earnings in Gassled seen in relation to the
establishment value.
The Court of Appeal has also arrived at the conclusion that the Ministry has not failed to fulfil its
duty to provide guidance pursuant to Section 11 of the Public Administration Act or to meet
requirements for good administrative practice, or that it had a duty to provide information over and
above the information that was provided about its right to make amendments. There is therefore no
legal basis for any liability in damages as a result of negligence on the Ministry’s part.
The State has won the case and is entitled to coverage of its case costs. The State has claimed
coverage of case costs in the amount of NOK 19,711,661 before the Court of Appeal. It is not
awarded full coverage of the fees claim for work during the appeal hearing, since the Court of
Appeal does not consider it necessary for as many as seven counsel to have been present
throughout the proceedings. Other than that, coverage of case costs is awarded in accordance with
the claim, NOK 17,546,831 in total.
The State has also claimed coverage of the costs of the case before the District Court, in the
amount of NOK 24,650,108. The Court of Appeal has not found any basis for reducing this claim
for coverage, which is awarded in full.
The judgment is unanimous, and the rendition of judgment reads as follows:
1. The appeal is rejected.
2. For the costs of the case before the Court of Appeal, Njord Gas Infrastructure AS,
Solveig Gas Norway AS, Silex Gas Norway AS and Infragas Norway AS, as severally
and jointly liable parties, shall pay to the State, represented by the Ministry of
Petroleum and Energy, NOK 17,546,831 – seventeen million five hundred and forty-six
thousand eight hundred and thirty-one kroner – within two weeks of the service of this
judgment.
3. For the costs of the case before the District Court, Njord Gas Infrastructure AS, Solveig
Gas Norway AS, Silex Gas Norway AS and Infragas Norway AS, as severally and jointly
liable parties, shall pay to the State, represented by the Ministry of Petroleum and Energy,
NOK 24,650,108 – twenty-four million six hundred and fifty thousand one hundred and
eight kroner – within two weeks of the service of this judgment.
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BACKGROUND TO THE CASE
The State’s management of petroleum resources
Under international law, a state has sovereignty over its own land and sea territory. It follows from
the Convention on the Continental Shelf (1958) Article 2 and the United Nations Convention on
the Law of the Sea (1982) Article 77 that coastal states have sovereign rights to the continental
shelf for the purpose of exploring it and exploiting its natural resources. The rights are exclusive in
the sense that no one can engage in such activities without the express consent of the coastal state.
Pursuant to Article 60, the coastal state also has exclusive right to construct and to authorise and
regulate the construction, operation and use of all kinds of fixed installations in the economic zone,
including facilities for exploration for and exploitation of natural resources. This includes
exclusive jurisdiction over such facilities, including with regard to customs, fiscal, health and
safety laws and regulations.
The Royal Decree of 31 May 1963 proclaimed that ‘the seabed and the subsoil in the submarine
areas outside the coast of the Kingdom of Norway are under Norwegian sovereignty as regards
exploitation and exploration of natural resources [...]’.
From the outset of the petroleum activities on the Norwegian continental shelf, Norwegian oil and
gas policy has been based on the principle that the State is the owner of the petroleum resources
and has exclusive right to manage these resources. This was established in Section 2 of the Act of
21 June 1963 No 12 on the exploration for and exploitation of natural subsea resources, and is now
set out in the Petroleum Activities Act Section 1-1:
The Norwegian State has the proprietary right to subsea petroleum deposits and
the exclusive right to resource management.
Norway’s petroleum policy has always been based on national management and control of the
resource utilisation. This has been expressed in the Petroleum Activities Act Section 1-3:
None other than the State may conduct petroleum activities without the
licences, approvals and consents required pursuant to this Act.
It has also been a guiding principle that petroleum resources shall be managed for the benefit of
Norwegian society as a whole:
Resource management of petroleum resources shall be carried out in a long-term
perspective for the benefit of the Norwegian society as a whole. ,....
Although the State has all rights relating to the petroleum resources, the exploration for and
exploitation of the petroleum resources has, since the outset, been carried out by private
companies. The State has granted competent private companies licences for the exploration,
production and operation of facilities and installations. Most of the big international oil companies
have activities on the Norwegian continental shelf, in addition to a number of smaller companies.
Today, nearly 50 Norwegian and foreign companies are active as operators or licensees on the
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Norwegian continental shelf.
In 1972, the State established its own oil company, Statoil, which was to participate directly in
production activities. Statoil was initially given large ownership interests in all production
licences. In 1985, most of the State’s ownership interests were hived off from Statoil in a separate
legal entity called the State’s Direct Financial Interest (SDFI), which was managed by Statoil. In
connection with the partial privatisation of Statoil in 2001, the wholly state-owned company
Petoro took over management of the SDFI. It is nonetheless Statoil that is responsible for the sale
and transport of petroleum belonging to the SDFI.
Although, in principle, the State has all rights relating to the petroleum resources and full control
of the resource management, petroleum management has largely been based on framework
management, in that the State has defined a general framework for the activities on the continental
shelf, within the limits of which the companies have been fairly free to operate. A guiding
principle for the framework management has been concurrence between the most socioeconomically and commercially profitable solutions. In other words, the framework for the
activities shall create incentives for the private companies to operate in a manner that is as socioeconomically profitable as possible in a long-term perspective.
Proposition to the Storting No 114 (2014–2015), on the development and operation of the Johan
Sverdrup field, states the following in this regard on pp. 41–42:
‘The petroleum resources are the property of the State. The main goal of the petroleum
policy is to facilitate profitable production of the oil and gas resources in a long-term
perspective. This overriding goal is also enshrined in the Petroleum Activities Act.
One of the authorities’ main tasks is to establish and maintain a framework for the activities
that ensures that it is in the oil companies’ own interest to exploit the oil and gas resources
in a way that is also in society’s best interests. This is important in order to achieve good
management of the petroleum resources, and decisive in order to achieve the main objective
of the petroleum policy. Good resource management will ensure maximum value creation
for society, and create great value for the Norwegian people through the tax system and the
SDFI.
…
Management of the petroleum sector is based on the same main principles as the
management of other business activity in Norway. The framework for the petroleum
activities is based on a clear division of roles and responsibilities between the authorities and
the industry. At the same time, the State has chosen to ensure that it has stronger regulatory
powers for the petroleum activities than for other mainland economic activity, because the
State owns the resources and because great economic value is associated with these
resources. The authorities regulate the activities through framework conditions, consisting,
among other things, of laws, regulations and licences, which stipulate rights and duties for
the licensees on the Norwegian continental shelf. In order to achieve good resource
management, it is important that the companies, within the framework set by the authorities,
have financial incentives to maximise the value of the resources.
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The petroleum policy is designed to make it interesting for the companies to exploit the
socio-economically profitable business opportunities that exist in Norway’s petroleum
activities. The petroleum activities are capital-intensive and based on a long-term
perspective, and it is therefore important that the framework for the activities is
comprehensive, clear, predictable and stable over time.’
To ensure high socio-economic profitability, the framework for the activities must ensure that as
much as possible of the available petroleum resources are recovered. This means that as much as
possible is recovered of the resources in fields in operation, that discoveries are developed and that
undiscovered resources are discovered. This is primarily achieved by keeping costs low and by
creating financial incentives for continued exploration and recovery.
Efficient utilisation of existing infrastructure is an important aspect of this. Through more than 40
years of activity on the continental shelf, many facilities have been established for both the
production and transport of gas and oil. Giving third parties access to existing facilities means that
also minor discoveries can be profitable. However, this presumes that the costs of using other
parties’ facilities are not too high. It has therefore been an important principle to ensure that as
much as possible of the profit from petroleum production is taken out on the fields, and that it
does not fall to the infrastructure owners. This has been expressed, inter alia, in a number of
reports and propositions to the Storting, including Report to the Storting No 28 (2010–2011) page
10.
The State exercises control of the petroleum activities through licenses, approvals and consents for
various activities. As mentioned above, it is a fundamental principle set out in the Petroleum
Activities Act Section 1-3 that no one other than the State may engage in petroleum activities
without the required licences, approvals and consents. A licence is required for each main stage of
the exploration, recovery and operation of a field or transport system. The Petroleum Activities
Act Chapter 2 stipulates rules for exploration licences and Chapter 3 for production licences.
Chapter 4 sets out more detailed rules for the production etc. of petroleum, and Section 4-2 states
that whoever decides to develop a petroleum deposit must submit to the Ministry for approval a
plan for the development and operation (POD) of the petroleum deposit. Pursuant to Section 4-3,
an application must also be submitted for approval of a plan for the construction, placing,
operation and use of different types of facilities and installations (PIO), including ‘pipelines ... and
other facilities for transportation or utilisation of petroleum’. This provision is relevant for the gas
pipeline systems that are at issue in the present case. The Ministry has wide-ranging discretionary
competence to grant or reject applications for such licences, and to set out terms and conditions in
the licenses or approvals.
Pursuant to Section 4-8, the Ministry may decide that facilities for the production or transport of
petroleum may be used by others insofar as this is not unreasonably detrimental to the owners. This
is precisely to facilitate rational operation and better resource management, for example by
allowing existing infrastructure to be used in the production of new discoveries. This provision is
at the core of this case.
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Regulation of the gas transport system on the Norwegian continental shelf
In the early days of Norwegian petroleum activities, the focus was on the recovery of oil. However,
there was awareness early on that gas was an important resource. Therefore, a fundamental
principle was set out already in the Report to the Storting of 14 June 1971, as part of ‘the ten oil
commandments’, namely that recoverable gas on the Norwegian continental shelf should not be
burned (‘flared’), to create incentives for the profitable utilisation of the gas.
Profitable gas production requires building pipelines for the transport of gas. In 1973, Phillips
applied for permission to build a gas pipeline from the Ekofisk field to Emden in Germany. The
authorities realised that a gas pipeline system with the capacity to transport third parties’ gas could
give the owner of the pipeline system a monopoly position, which could form the basis for
demanding high tariffs from shippers of gas that did not have access to alternative transport
solutions. Report to the Storting No 51 (1972–73), on landing of petroleum from the Ekofisk area,
states on page 47:
‘A transport system with extensive spare capacity can create a monopoly position in
relation to minor discoveries that cannot pay for their own transport systems. It has
therefore been decisive for the Government to ensure national control of the system, so that
both capacity utilisation, the choice of discoveries to be transported and tariffs are decided
by the Norwegian authorities.’
As more and more pipelines were laid, the authorities saw a need to coordinate the transport
solutions with a view to achieving uniform, cost-efficient resource management. Report to the
Storting No 90 (1975–76), on the development of the Statfjord field, states on page 35:
‘Several factors mean that, in the Ministry’s view, it is not an expedient transport policy in
the long term to let all fields in the North Sea have their own transport system, among other
things out of consideration for fields that are unable to carry the burden of having their own
transport system. Nor will it be the best solution for the Norwegian continental shelf in the
longer term. This is true for both the oil companies that operate in the North Sea and the
Norwegian authorities.’
The Ministry also reserved the right to decide the tariff in the transport systems, cf. Proposition to
the Storting No 102 (1980–81), page 59.
In the early 1980s, the system for sale of gas from the Norwegian continental shelf was changed
from what were known as depletion contracts to supply contracts, where several fields could
deliver gas under the same gas sales agreement. This meant that more shippers had to be given
access to the transport systems, and that they would have to be capable of delivering gas under the
gas sales agreement on competitive terms. This also indicated that the authorities should regulate
access to and the conditions for transport in the gas pipeline systems.
Report to the Storting No 46 (1986–87) sets out some overriding guidelines for the regulation
of the gas transport system, and the following is stated on page 67:
‘Transport must in principle been seen as a means. A transport system is intended to ensure
that gas is transported to the market from fields that it has proven socio-economically
correct to develop. The size of the transport tariffs can influence many different aspects of
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the petroleum activities:
a) the profitability of developing marginal fields
b) the utilisation of the final reserves in producing fields
c) the coordination of different field developments and swap arrangements for
deliveries between fields
d) the distribution of the profit between the transport systems and the different fields
e) investments in the transport systems
The transport structure should create as little distortion as possible in relation to what is
optimally profitable from a socio-economic perspective. It should not prevent fields from
being developed if they are socio-economically profitable, but nor should it subsidise a
development. Too high tariffs will lead to production on a field stopping too early. It will be
profitable for society to recover a larger part of the final reserves than commercial criteria
would dictate if tariffs were too high.’
It was pointed out in the same place that a favourable cost level in the transport system can be
ensured either by the State stipulating the tariffs or by the owners of the transport system also
being shippers of gas, with their shipper interests being at least as great as their ownership
interests. In such case, it would also be in the owners’ interest to keep the tariffs low. Report to the
Storting No 46 (1986–87) concludes as follows on page 68:
‘It will be desirable to arrive at a system that both meets the goals of society and is selfregulating. On this basis, the most desirable alternative would seem to be equal ownership
in the pipeline and in the gas stream. The practical problems associated with the
implementation of such a system can outweigh the advantages, however. Furthermore,
100% state ownership does not seem to be expedient. We are then left with two
alternatives:
- that the authorities stipulate the tariffs
- that the companies are allocated slightly smaller ownership interests in the transport
systems than in the fields.
The most expedient solution can be a combination of the two.’
The price paid for transport through a gas pipeline system is based on unit tariffs, meaning a fixed
price per volume of gas. This price is normally stipulated in øre per standard cubic metre of gas
(scm). The tariff consists of several elements, some of which are fixed and some of which can
fluctuate from one year to the next. The Tariff Regulations Section 4 expresses the structure of the
unit tariff as follows:

‘where:
t = tariff per unit for the right to use an entry, exit or processing
K = fixed part of the capital element per unit
Q = estimated aggregate reserved capacity for the year in question [...]
I = annual element calculated for investments to maintain the system
U = element calculated for investments related to expansions of the system
E = the escalation factor
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O = anticipated operating costs.’
As is clear from the above, operating costs (O) and investments to maintain the system (I) are
divided by annual volumes (Q). The U element is related to investments in extensions of the
system. A value for the U element has never been calculated in Gassled; instead, a new tariff has
been calculated upon the inclusion of new systems. E is a factor for adjusting the tariff in step with
changes in the consumer price index.
K is the capital element, which is at the core of the present case. It is usually stipulated at the startup of the transport system, and is a fixed element that makes up the largest part of the tariff. A
fundamental precondition for the calculation of the capital element is that the owner of the
transport system shall be repaid all its investment costs and in addition receive a pre-defined return
on the investment (the capital, thus the ‘capital element’). Based on an estimate of future volumes
to be transported in the system, the capital element is set so that the discounted future cash flow
corresponds to the value of the original investments, plus the expected return. In other words, the
capital element is set so that the present value of the future estimated cash flow shall ensure the
owner full repayment plus a given return on the capital invested in the system.
The earliest transport systems were based on different return requirements when calculating the
tariffs, based on the risk associated with the investments. For example in Statpipe, the first pipeline
to cross the Norwegian Trench to the Norwegian mainland, the basis was a rate of return of 10%.
When Zeepipe, which was laid from the Sleipner field to Zeebrugge in Belgium, was established in
1987, the Ministry assumed that a return of 7% was sufficient.
This has also formed the basis for subsequent transport systems, and it has been reiterated in a
number of reports and propositions to the Storting. Report to the Storting No 28 (2010–2011),
on the petroleum activities, states in section 4.6.1:
‘The returns from the gas transport infrastructure are regulated by the authorities. This
ensures the earnings are extracted on the fields and not in the transport system. Tariffs in
newer pipelines are stipulated so the owners can expect real returns of about 7% before tax
on the total capital, with a possibility of minor additional income to stimulate increased
utilisation and cost-effective operations. The tariffs provide the owners with reasonable
returns while also preventing additional profits from being taken out in pipelines and
treatment facilities.’
The different gas transport systems have their own licences for installation and operation pursuant to
the Petroleum Activities Act Section 4-3 (or corresponding provisions under previous legislation).
The Ministry regulated the operation of each system through terms, conditions and provisions in
these licenses. In addition, participants’ agreements and separate transport agreements were
negotiated for each individual system, containing provisions on tariffs and other conditions. These
agreements were approved by the Ministry, after making any adjustments the Ministry believed to be
necessary. The different systems therefore had different mechanisms for tariff regulation, although all
systems after Zeepipe were based on the principle that the tariff should provide a rate of return of 7%
over the system’s lifetime.
The calculation of the capital element in the Participants’ Agreement for Zeepipe was based
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on certain volume assumptions. If the volumes exceeded this level, the capital factor would be
reduced. The relevant clause in the Participants’ Agreement read as follows:
‘For all quantities in excess of 90%, 95% and 100% of the quantities given in table 1 and table
1a (min ACQ 100%) [...], the capital cost factor shall be reduced by 50%, 60% and 70%,
respectively of the values herein stated for Zone 1, Zone 2 and Zone 3.’
‘ACQ’ means the annual contract quantity. This provision means that the tariffs were recalculated
annually according to the annual transported volumes. This meant that the ‘upside’ of volumes
exceeding the expected level at the time the capital factor was stipulated was limited. Since a reduced
tariff would be paid if the volumes increased, the probable return would be slightly more than 7%.
Concrete transport agreements were later negotiated for Zeepipe, in which the tariffs for volumes
exceeding certain threshold levels were reduced even more.
Corresponding tariff provisions – with somewhat varying reductions when the volumes exceeded
certain threshold values – were also stipulated for Franpipe and Europipe II. For Åsgard, however, it
was decided that, in addition to such a reduction mechanism, the capital factor would be recalculated
when new volumes were added to the system, for example if a new gas pipeline was tied in to
Åsgard. The following is stated in the Participants’ Agreement for Åsgård:
‘The capital cost factor (C) shall be recalculated at the point in time when the Transportation
System has become Operational and when new quantities are committed to the Transportation
System [...]. The recalculation of the capital cost factor (C) after the Transportation System
has become Operational shall be based on the actual quantities transported since Operational
date and all future Gas committed to the Transportation System at the date of recalculation
[...].
The capital cost factor (C) shall ensure that the Transportation System yields a real rate of
return on the total capital before taxes of seven (7) % [...].’
Corresponding provisions were stipulated for subsequent gas transport systems.
For some systems, the Ministry instructed the owners to submit proposals for new tariff provisions
if new volumes were added. For Vesterled, it was difficult for the owners to calculate a capital
element, since it was highly uncertain how large volumes would be transported in the system. The
owners had therefore proposed that the return in Vesterled would be set higher than 7% to
compensate for this risk. The Ministry disagreed, and maintained the principle of a 7% return. The
owners were also instructed to establish a new tariff regime if the volumes were not as expected.
The Ministry’s letter of 3 November 2000 to Norsk Hydro on approval of the ownership
agreement etc. for Vesterled states:
‘The Ministry assumes that, when stipulating the transport tariffs in Vesterled, the same
assumption as regards the expected rate of return will be used for Vesterled as for other gas
pipelines, namely a real rate of return of 7% before tax. In the Ministry’s view, there is no
basis for deviating from the normal assumption concerning the rate of return for tariff
purposes in Vesterled. ...
The Ministry consents to the licensees initially using the tariff level described in the
ownership agreement; cf. Amendment No 1. However, if, after start-up, it turns out that this
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tariff level could yield a higher return than a real return of 7% before tax, the licensees in
Vesterled must submit an updated proposal for a tariff regime for approval by the Ministry
of Petroleum and Energy that ensures a real return of 7% before tax.’
The establishment of Gassled
With time, more gas pipeline systems were established with different owners, different tariffs and
different terms and conditions for transport. In order to transport gas through more than one
system, it was therefore necessary to enter into transport agreements with several owners, on
different terms. This represented an obstacle to efficient utilisation of the infrastructure, and a need
therefore arose for coordination of the transport systems. In 1995, an agreement was negotiated for
joint, coordinated ownership of the transport systems Franpipe, Zeepipe/Europipe and the dry gas
part of Statpipe. This agreement (‘GasLed 1’) was not approved by the Ministry, however.
In Proposition to the Storting No 36 (2000–2001), which concerned the partial privatisation of
Statoil and transfer of the management of SDFI to Petoro, the Government also proposed
establishing an independent, state-owned company to operate the gas transport systems on the
Norwegian continental shelf. The company, which came to be called Gassco, was to be
responsible for licence administration, administrative and technical operation and overall
supervision of the whole gas transport infrastructure on the continental shelf. Gassco thereby took
over responsibility for operating the gas infrastructure that had largely rested with Statoil. The
owners of the various systems would nonetheless retain decisive influence through steering
committees in Gassco, within the framework of the regulations that were adopted.
In connection with its consideration of this white paper, the Storting’s Standing Committee on
Energy and the Environment called for new endeavours to be made to reach agreement on joint
ownership of the whole gas infrastructure system. In Recommendation to the Storting No 198
(2000–2001), pp. 16–17, the committee majority proposed ‘that a joint owner company be
established as soon as possible for the gas transport systems that is largely based on the same
principles as the “Gasled” that was previously proposed by the companies themselves’, and asked
the Ministry to ‘invite the companies in question to participate in negotiations with a view to
establishing a joint ownership structure for gas transport that is largely based on the principles of
GasLed.’
On this basis, the Ministry contacted the owners of the different transport systems and asked them
to initiate negotiations between themselves with a view to achieving joint ownership for all the
systems. The following is stated in the Ministry’s letter of 25 June 2001:
‘Today, gas transport pipelines and facilities on the Norwegian continental shelf are owned
by a number of different joint ventures owned by oil companies and the State. The mutual
dependency between different pipelines indicates that the pipeline network must be operated
as a uniform transport system. This is attended to through the establishment of Gassco AS,
cf. Proposition to the Storting No 36 (2000–2001) and Recommendation to the Storting No
198 (2000–2001).
Ownership of the gas transport network should also reflect this uniform structure, and
coordination of the different joint ventures is therefore desirable for the purpose of achieving
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a gas transport system with only one owner. This type of comprehensive organisation of the
ownership of the gas transport activities will have positive effects on operations and costs.
…
The Ministry of Petroleum and Energy hereby requests the addressees, as owners of the
relevant facilities, to initiate negotiations with a view to achieving joint ownership of
the above-mentioned facilities.
The Ministry of Petroleum and Energy also requests the companies to endeavour to reach a
result by 31 December 2001. The transfer of ownership interests as a result of the
negotiations shall be submitted to the Ministry for approval and will be subject to
consideration pursuant to the Petroleum Taxation Act Section 10.
The companies are also requested to facilitate the inclusion of new gas transport pipelines
and facilities in the gas transport network in a coordinated whole from the time the system is
put into operation at the latest.
The Ministry has started work on assessing the future access regime for the transport
system.
Statoil is requested to coordinate the work on the coordination. The Ministry wishes to
follow the work, and Higher Executive Officer Sverre Sand [...] will participate as an
observer at meetings between the parties.’
Around the same time, the EU Commission had started to take an interest in the Norwegian system
for the sale of gas from the Norwegian continental shelf. Since 1987, all sales of gas from the
Norwegian continental shelf had taken place through the Norwegian Gas Negotiation Committee
(GFU), on which only the three Norwegian oil companies Statoil, Norsk Hydro and Saga Petroleum
were represented. After Hydro bought Saga in 1999, only two companies were represented on the
GFU. The EU’s Gas Market Directive (Directive 98/30/EC), which was incorporated into the EEA
Agreement in 2001, meant that owners of gas transport systems – which were regarded as natural
monopolies – were ordered to open the systems to use by others. This meant that the production
companies could participate in the whole value chain to a greater extent, from production to sales to
end users. The Ministry was therefore of the opinion that the production companies also had to be
able to sell the gas they produced.
In the Royal Decree of 1 June 2001, the GFU scheme was therefore wound up, with immediate effect
for sales to the EEA, and from 1 January 2002 to the rest of the world. The Gas Supply Committee
(FU), which advised the Ministry on what fields and transport systems it was most expedient to
develop, was also dissolved. This necessitated a number of adaptations of the applicable licences, and
renegotiation of supply agreements etc. under the GFU system. This was seen in conjunction with the
negotiations on the establishment of joint ownership of the gas transport system.
The owners of the Troll field (Statoil, Hydro, Shell, ExxonMobil and Total) had initiated negotiations
already in February 2001 with a view to establishing a new system for transport and company-based
sales of gas. A number of working groups had been established, including one dealing with transport.
This became a precursor to the negotiations on joint ownership of the gas infrastructure system. At
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the Ministry’s request, the working group was expanded to include a number of companies with
ownership interests in gas pipeline systems. Several sub-groups were established under this working
group (Company Based Sales Transportation Work Group – hereinafter called TWG), in which
Hydro led the work of calculating future volumes and tariffs. Statoil led most of the other work,
including the negotiations on the valuation of the different systems that were to be merged, which
was decisive for the individual companies’ ownership interest in Gassled. There was also a working
group for tax issues, and a ‘number crunching group’, which carried out various calculations of future
cash flows and valuations etc.
The point of departure for the valuation of each system was the present value of future cash flows in
the system. It was agreed to use the applicable rules on tariffs and the current licence period as the
basis for each system. As described above, this varied a good deal between the different systems. As
for future volumes, it was agreed to use a higher volume scenario than the committed (booked)
volume. At that time, capacity had been booked for the transportation of approximately 71 billion
cubic metres (71 BCM) of gas per year in all the transport systems combined, but it was agreed to use
an assumed volume of 90 BCM per year as the basis for calculating the value of the different
systems. This would then form the basis for calculating the present value of each system. The value
of Gassled was estimated to be approximately NOK 55 billion (2002).
On this basis, a capital element of the tariff could also be calculated. This was based on the
owners – within the current licence period – being repaid the value of Gassled plus a return of
4.5% after tax. This corresponds to a return of approximately 7% before tax, which had
consistently been applied to all the transport systems since Zeepipe.
It was a fundamental principle in the negotiations that all the companies would fare equally well or
better after the establishment of Gassled compared with their original ownership position. This was
because consent was needed from all the owner companies in order to establish the new joint
venture. This was difficult to achieve, and some mechanisms were eventually agreed on that would
improve the owners’ earnings under Gassled.
Firstly, the licence period was extended until the end of 2028 for Gassled as a whole, even though
the licence period for most of the individual systems was far shorter. Secondly, the capital tariff
was stipulated in several steps, with a higher tariff the first years, a lower level from 2007 and an
even lower level from 2011. This meant that the total cash flow was pushed back in time, which
was favourable with regard to both the present value of the systems and the financing of debt.
Thirdly, the State represented by Petoro was given a relatively small ownership interest in Gassled
in the first few years, and then a relatively larger ownership interest from 2011. This also
contributed to giving the private companies a higher cash flow in the first years than they would
otherwise have. Finally, it was agreed that the shippers would have to pay tariffs in accordance
with their bookings, regardless of how much gas was actually shipped. The owners could thereby
base their earnings on the transport capacity that was booked, and the shippers bore the risk that
the transported volumes could be lower than this. However, the shippers were given the possibility
of selling spare capacity under their bookings in a secondary market.
The negotiations were difficult, and the companies did not manage to reach agreement by the end
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of 2001, which was the deadline set by the Ministry. Hydro informed the Ministry about this in a
letter of 11 January 2002. In a letter from the Ministry of 24 January 2002 to a number of
companies operating on the Norwegian continental shelf, it was stated that the Ministry was
working on a framework for the new transport regime:
‘Reference is made to the ongoing restructuring of the Norwegian gas management system.
The Ministry considers it important that objective and transparent terms and conditions for
the transport of natural gas on the Norwegian continental shelf are established as soon as
possible. This will also ensure an efficient transition to a new gas management regime
following the winding up of the GFU scheme, where the individual licensees are responsible
for the transport and marketing of their own gas reserves.
On this basis, the Ministry of Petroleum and Energy will formulate new regulatory
provisions in the Regulations to the Act relating to Petroleum Activities, adopted by Royal
Decree of 27 June 1997, on principles for access to the pipelines and for the stipulation of
tariffs.
Any input to the Ministry from licensees that wish to contribute underlying
documentation for this work that will now be initiated should be submitted as soon as
possible.
In connection with the regulatory work that is now being initiated, the Ministry also refers to
its letter of 25 June 2001 to owners of pipelines and transport facilities on the Norwegian
continental shelf. In this letter, the affected licensees were asked to coordinate their
ownership of pipelines and transport-related facilities. The Ministry would like to emphasise
the importance of this work continuing and of the companies coming up with a result as soon
as possible that can be presented to the Ministry for approval.’
After this, the companies assumed that the tariffs in Gassled would be stipulated by the Ministry
in new regulations.
As is clear from the Ministry’s letter of 25 June 2001, the Ministry was represented by an
observer during the companies’ negotiations on Gassled. The Ministry was also kept informed
about developments in the negotiations, including through meetings with representatives of
Statoil and Hydro. In a letter of 30 April 2002, the Ministry was informed that the parties had
reached agreement on the merger of the individual transport systems into a joint venture and on a
participants’ agreement for Gassled. The letter is signed by all the companies that took part in the
negotiations. The enclosed agreements were not signed, however, and this was explained as
follows:
‘The agreements are not signed, and reference is made to the Ministry’s letter dated 24
January 2002, which states that the Ministry will draw up regulations for the access and
tariff regime. The regulations have not been distributed for consultation to the affected
parties. The individual companies therefore reserve the right not to sign the abovementioned agreements if an overall assessment of the respective company’s situation at the
time of coordination, seen in light of the regulations, so indicates.’
After this, the Ministry continued working on the regulation of the new gas transport regime,
including the tariffs. On 10 September 2002, the Ministry distributed a consultation proposal that
would establish a new access regime for gas transport. It was proposed to add a new Chapter 9 to
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the Petroleum Activities Regulations on access to upstream gas pipeline networks, and to issue
new regulations on the stipulation of tariffs for the use of such gas pipeline networks (the Tariff
Regulations).
In a letter of 13 November 2002, TotalFinaElf (later Total) applied to the Ministry of
Finance for consent pursuant to Section 10 of the Petroleum Taxation Act in connection
with the tax-related consequences of the establishment of Gassled. The letter states, among
other things:
‘The coordination of ownership interests takes place without any consideration,
meaning that the companies convert their ownership interests in existing transport
systems into ownership interests in the new joint venture. The whole coordination is
based on the companies being in roughly the same position overall, when the
ownership changes are seen in conjunction with new principles for tariffs in line with
the new tariff regime, cf. the draft regulations from the Ministry of Petroleum and
Energy, distributed on 10 Sept. 2002.’
In the letter, the ownership interests in Gassled are stipulated as follows (as a percentage):
Company
Petoro
Statoil
Hydro
TotalFinaElf
Esso
Mobil
Shell
ConocoPhillips
Agip
Fortum
Norsea Gas

2003–2010
38.293
20.379
11.134
9.038
5.179
4.576
4.681
2.033
0.862
0.807
3.018

2011–2028
47.982
17.179
9.386
7.619
4.366
3.857
3.946
1.714
0.727
0.680
2.544

In a letter to the Ministry of 17 December 2002 from the participants in the Gassled negotiations,
they applied for approval of the Establishment Agreement and Participants’ Agreement for
Gassled. At the same time, they applied for an extension of all licences to operate facilities that
were to be included in Gassled, until 31 December 2028, which was an assumption made during
the negotiations.
On 17 December 2002, the parties also submitted the final version of a standard agreement on the
transport of gas in Gassled. Clause 5.1 of this agreement states the following about tariffs:
‘The Tariffs for the Transportation Services shall [...] be calculated in accordance with
“Forskrift om fastsettelse av tariffer m.v. for bestemte innretninger av 20. desember
2002” given by the Ministry and as amended from time to time.’
On 20 December 2002, all the companies that had participated in the Gassled negotiations met
together at the Ministry and signed the Establishment Agreement and the Participants’ Agreement
for Gassled. On the same day, the amendments to the Petroleum Activities Regulations were
adopted by the King in Council and the new Tariff Regulations were adopted by the Ministry.
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In a letter of the same date, the Ministry granted its approval pursuant to the Petroleum Activities
Act Section 10-12 for the transfer of all the ownership interests to be included in Gassled from all
the owners to the new joint venture. The letter also sets out the ownership distribution in Gassled
before and after January 2011, as outlined in Total’s letter to the Ministry of Finance. It also stated
that Gassco would be the operator for Gassled.
The letter of 20 December 2002 also referred to all the licences for installation and operation of the
transport systems to be included in Gassled, and stated:
‘The above-mentioned licences and their terms and conditions shall continue to apply,
and the rights and obligations under these licences shall be transferred to the new joint
venture.
…
If the Ministry finds that important resource management considerations or particular
reasons so indicate, the Ministry may demand that other joint ventures or companies be
included in Gassled.
If the participants fail to agree within a reasonable time on the changed ownership
distribution as a result of such inclusion, the Ministry may adjust the ownership interests
in Gassled and stipulate the conditions for such inclusion.
The Ministry will not stipulate a distribution of ownership interests or conditions for such
inclusion that result in the return on investments being lower than the return that, in the
Ministry’s opinion, follows from the earnings the ownership interests can be expected to
yield on the basis of agreements entered into and expected future agreements.’
The tariffs for Gassled were stipulated in the Tariff Regulations based on what the companies had
agreed on. The capital element, the most significant part of the tariff, was assigned different values
for different parts of Gassled, designated areas A to D. Areas A and B were pipelines to Kårstø
from Statfjord and Åsgard, respectively, and area C was the processing plant at Kårstø. Area D
included the whole dry gas transport system, meaning all the pipelines that transported gas from
the Norwegian continental shelf or the mainland, with entry points, to the UK and the European
continent, with exit points.
Different tariffs were set for the entry points in area D, but the same tariff for the exit points. This
meant that the assessment of where to take out the gas was not affected by transport or off-take
costs, but could be based on purely market assessments. Furthermore, the supply of gas was
independent of off-take in the sense that gas could be available for off-take at any exit point as
soon as the same amount of gas had entered the system at one of the entry points. This created a
flexible transport system adapted to the market. The most substantial part of the tariff was applied
to the exit points, and it was also the exit tariff in area D that was stipulated in steps, with lower
values from 2007 and 2011.
All the elements of the establishment of Gassled were thereby in place, and the new joint venture
Gassled was effective from 1 January 2003.
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The inclusion of new systems in Gassled
Several new pipeline systems have been included in Gassled since its establishment. Some of them
were included in area D as part of the big dry gas system, and were thereby covered by the tariffs
for this area, while others were allocated a separate area subject to a separate tariff. Eight new tariff
areas have been added to Gassled since its establishment.
In connection with the inclusions, the owners of Gassled and the owners of the system to be
included have negotiated on the valuation of the two respective systems, and thereby arrived at a
distribution of ownership interests in the new, merged Gassled. The negotiations have been based
on Clause 4.7 of the Gassled Participants’ Agreement: ‘Inclusion of Other Facilities’. There, it is
stated that the valuation of the two systems shall be based on expected future tariff revenues in the
system and be discounted by a real rate of return of 4.5% after tax, which roughly corresponds to a
return of 7% before tax. However, the provision does not say anything about what expectations of
future volumes shall be used as the basis, which means that there is room for discretion as regards
the size of the expected future tariff revenues. This will be a matter to be decided by the parties in
the inclusion negotiations.
The Ministry has not participated in inclusion negotiations other than as an observer. Nor has
Gassco participated in the negotiations, but it has, at the parties’ request, assisted with calculations
of volume expectations, tariffs, valuations etc. Once the parties have reached agreement, they have
applied for the Ministry’s approval pursuant to the Petroleum Activities Act Section 10-12 to the
transfer of ownership interests, in the same way as when Gassled was established. The Ministry
has also stipulated the tariff for the new system. For systems that have become a new tariff area in
Gassled, tariff provisions for the area in question have been included in the Tariff Regulations. The
same principles as for previous tariff stipulations have been consistently applied. Among other
things, the tariff has been set so that the owners can expect a real rate of return on the capital
invested of around 7% before tax. Inclusions have normally not occasioned an amendment of the
tariffs in the original Gassled.
Langeled is a long gas pipeline with high capacity that connects the Ormen Lange field via
Nyhamna and Sleipner to Easington in England. When the Ministry granted a licence in April 2004
for the installation and operation of Langeled, it was a condition that the whole system be included
in Gassled. The owners of Gassled and the owners of Langeled initiated inclusion negotiations in
summer 2005. The valuation of the two systems was based on calculations of future cash flows
based on the parties’ assumptions concerning future volumes. In August 2006, the parties
submitted agreements to the Ministry for the transfer of Langeled to Gassled and agreements on
amendments to the Gassled Participants’ Agreement, including adjusted ownership interests. In a
letter of 31 August 2006, the Ministry approved the transfer and stipulated new ownership interests
in Gassled in line with what the parties had agreed on. Langeled was included in area D in the
Tariff Regulations. The tariff stipulation was based on the assumption that the investments in
Langeled would provide a real rate of return of around 7% before tax. Because of the large
volumes in Langeled, the entry tariff to Langeled was set to zero and all the exit tariffs in area D
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were slightly reduced. This was intended to ensure that the owners and users of Gassled would fare
roughly as well as before the inclusion. These amendments entered into force in September 2006.
The exit tariffs in area D remained unchanged until the tariff amendment on 26 June 2013 that the
present case concerns.
As mentioned, a number of systems have been included in Gassled after Langeled. Separate tariff
areas have been established in the Tariff Regulations for all these systems. They have therefore not
affected the tariffs for existing tariff areas. The Court of Appeal will not go into these subsequent
inclusions in more detail.
The transfer of ownership interests in Gassled to new owners
Most of the owners in Gassled were big companies with extensive production activities on the
continental shelf. Because of the relatively low return on the investments in Gassled, several of
them found out that it would be more attractive to use funds tied up in Gassled for investments in
production activities, with the possibility of a far higher return.
Already in 2005, Shell took the initiative in relation to the MPE with a view to a possible sale of
Shell’s ownership interest in Gassled. The plans were shelved following a dialogue with the
Ministry, allegedly because the Ministry was sceptical about allowing owners without shipper
interests into the system.
ExxonMobil’s sale to Njord
In 2007, ExxonMobil raised the question of a sale of its 9.48% interest in Gassled, and had a
meeting with the Ministry about this in autumn 2007. The plans were slightly postponed because
of the financial crisis that started in summer 2008, but they were revisited towards the end of the
year.
ExxonMobil hired several advisers to assist in the sales process, which was called ‘Project Panda’.
The advisers drew up comprehensive reports on different aspects of the sales object, and legal and
financial aspects of the sale, known as ‘Vendors Due Diligence (VDD)’ reports. The law firm
Advokatfirmaet Schjødt was the legal adviser, IHS CERA was commercial adviser concerning
future gas volumes etc. and Deloitte LLP (London) and UBS Investment Bank were financial
advisers. UBS Investment Bank is a different part of the UBS group than UBS International
Infrastructure Fund, which owns Njord.
The buyers – UBS International Infrastructure Fund (UBS) and Caisse des Dépôts et Consignations
(CDC), which later formed Njord – engaged their own advisers in the transaction process. KPMG
LLP (London) and Royal Bank of Scotland (RBS) were the buyer’s financial advisers, the law firm
Advokatfirmaet Selmer was legal adviser and Econ Poyry commercial adviser. Furthermore, the
credit rating agency Standard & Poor’s (S&P) was hired to provide a credit rating of the bonds
Njord would issue to finance the purchase.
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Representatives of ExxonMobil and the adviser companies had several meetings with the Ministry
in 2008 and 2009 about the sales process. S&P also had meetings with the Ministry in June 2009
and February 2010. Prior to these meetings, S&P had asked the Ministry a number of written
questions about Gassled and the system for tariffs and tariff regulation.
Whether and how these questions were answered is a topic that the Court of Appeal will return to.
With a few exceptions, no written minutes have been presented of meetings between the Ministry
and external parties in connection with the transaction processes.
S&P rated the investment in ExxonMobil’s Gassled interests (in the form of Njord’s bonds) in
several rounds. In both the preliminary ratings, of 29 July 2009 and 26 March 2010, respectively,
the bonds were given the rating A÷, which indicates that the investment is associated with low
risk. Both these rating letters were sent to the Ministry.
The Ministry considered for a while whether the State represented by Petoro should enter a bid for
ExxonMobil’s Gassled interests, so that Petoro would achieve an even stronger ownership position.
Petoro calculated the value of Gassled in several rounds, and gave presentations on the topic to the
Ministry. In October, Petoro recommended that the Ministry get itself into a negotiating position as
a buyer. ExxonMobil included Petoro in phase 2 of the transaction negotiations, together with other
qualified bidders. In November 2009, however, ExxonMobil was informed that Petoro had
withdrawn from the process and was no longer a potential buyer.
The purchase agreement between ExxonMobil and Njord was signed on 13 April 2010. On the
same day, Njord submitted an application to the Ministry for consent to the transfer pursuant to the
Petroleum Activities Act Sections 6-2 and 10-12.
The transfer of ExxonMobil’s ownership interests to Njord meant including new owners in Gassled
that did not have interests as shippers of gas. The new owners therefore had no financial incentives
to keep the tariffs low.
In the assessment of whether to consent to the transfer of ownership interests, it was important for
the Ministry to ensure that the new owners had the technical expertise to participate in the
management and development of Gassled, and that they had the financial strength to handle
unforeseen events that could affect the cash flow, for example accidents that could lead to
interruption of the gas transport. It could also be an option to extend the licence period before the
current period expired. In such case, the tariffs could be reduced, so that the total cash flow was
spread over more years. This could have consequences for the owners’ debt financing. During its
consideration of the application for approval, the Ministry was therefore concerned with clarifying
whether Njord was capable of handling such events.
In parallel with ExxonMobil’s transaction process, the Ministry took the initiative to calculate what
rate of return had been achieved in Gassled. Whether this was done with a view to assessing the
buyers’ financial strength (‘stress testing’) or also with a view to a possible tariff reduction is a key
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question in the case, to which the Court of Appeal will return.
In late September and early October 2009, the Ministry received two PowerPoint presentations
from Gassco containing calculations of earnings in Gassled – including bookings for future gas
transport – compared with the value set upon the establishment of Gassled in 2003. Gassco’s
calculations showed that the present value of the total earnings and bookings at that time was
approximately NOK 1.6 billion lower than the establishment value. On 19 November 2010, the
Ministry received an updated overview of tariff revenues in Gassled from Gassco. Including the
bookings from the last round of bookings in autumn 2010, earnings in Gassled would exceed
the establishment value.
On 23 November 2010, Director General Lars Erik Aamot of the Oil and Gas Department wrote the
following in an internal email to Deputy Director General Erik Johnsen:
‘I would like to see what Gassco has done concerning the return on old pipelines. We need to
look at this before we finalise Njord.’
In an email from Thor Otto Lohne of Gassco to the Ministry on the same day, it was agreed to have a
meeting on 25 November, where one of the topics would be ‘the EM/Njord case: What is the return
in all transport systems?’ Attached to the email was a new presentation based on Gassco’s
presentations from September/October 2009.
On 25 November 2010, a meeting took place at the MPE as planned. The participants included Thor
Otto Lohne of Gassco and Lars Erik Aamot, Erik Johnsen and Kristin Myskja of the Ministry. No
formal minutes were taken, but a copy has been presented of brief personal notes taken by Myskja
and Johnsen.
In a decision of 1 February 2011, the Ministry gave its consent to the transfer of ExxonMobil’s
ownership interests in Gassled to Njord. The letter of consent included the following specification:
‘Important considerations
Gassled is an integral part of the production system on the continental shelf and is thus
important to Norwegian resource management. The authorities place great emphasis on
ensuring that the regulation and ownership of Gassled promote resource management
considerations at all times.
It is an important principle of petroleum policy that the profit from petroleum activities should
be taken out on the fields and not in the infrastructure. Based on resource management
considerations and in order to ensure incentives for necessary investments, the Ministry
regulates the return in the system. The Ministry may make amendments to tariffs as they are
stipulated in the Tariff Regulations.’
S&P then issued a new rating of Njord’s bond financing of the Gassled acquisition. In new rating
letters of 5 April 2011 and 27 November 2011, respectively, the investment was rated A÷. Njord’s
bonds were listed on Oslo Børs in June 2011.
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The other transactions
In the wake of ExxonMobil’s sale of its ownership interests in Gassled to Njord, several of the other
Gassled owners initiated similar sales processes. Statoil and Total were first and had fairly parallel
sales processes, called ‘Project Gabrielle’ and ‘Project Ormen’, respectively. A while later, Shell
carried out a simpler sales process (‘Project G4’), in which it reused a lot of the sales material
prepared in the Gabrielle and Ormen projects. Eni was last, and it also carried out a simpler sales
project based on available information (‘Project Milan’). Also ConocoPhillips initiated a sales
process, but it was put on hold as a consequence of the Ministry stating that it was considering a tariff
amendment. Several of the potential buyers were involved in several of the sales processes, and they
thereby gained access to confidential information from several of the sellers.
Statoil owned a substantial proportion of Gassled, and offered an ownership interest of 23.48%
for sale. Statoil still owns 5% of Gassled. Statoil hired law firm Advokatfirmaet Thommessen
as legal adviser, Wood Mackenzie as commercial adviser and Deloitte LLP and Morgan
Stanley as financial advisers in the sales process.
Solveig’s ownership interest was bought by a consortium consisting of Allianz Capital Partners
(Allianz), Canada Pension Plan Investment Board (CPPIB) and Infinity Investments S.A., which is
wholly owned by Abu Dhabi Investment Authority (ADIA). On 26 April 2011, they formed Solveig,
which entered into a sales agreement with Statoil on 5 June 2011. Law firm Advokatfirmaet
Wiersholm acted as legal adviser to the buyers, Econ Poyry was commercial adviser and Deloitte
LLP and Bank of America (London) were financial advisers.
Total hired Arntzen de Besche as legal adviser, IHS CERA as commercial adviser and Deloitte AS
(Oslo) and UBS Investment Bank as financial advisers. Total’s ownership interest of 6.1% of
Gassled was eventually bought by Allianz, which formed Silex on 11 March 2011. The purchase
agreement between Total and Silex was signed on 8 June 2011. Law firm Advokatfirmaet Wiersholm
was the legal adviser for the buyer side, Econ Poyry commercial adviser and Deloitte LLP and
Ricardo Private Equity AS (RPE) financial advisers.
Shell and Eni did not hire their own advisers in the sales projects, but based themselves on
information prepared in connection with Statoil and Total’s sales processes. The buyer of Shell’s
ownership interest of approximately 5% of Gassled was the Public Sector Pension Investment Board
(PSP), which formed Infragas on 19 May 2011. The purchase agreement between Shell and Infragas
was entered into on 1 September 2011. PSP/Infragas hired Wikborg Rein as legal adviser, Rystad
Energy as commercial adviser and Royal Bank of Scotland (RBS) as financial adviser. Solveig,
which had already bought Statoil’s ownership interest in Gassled, also bought Eni’s interest of 1.27%
on 30 April 2012.
A number of reports and investment documents have been presented from the various advisers and
investor companies mentioned above. Only ADIA has refused to present internal documents, despite
the fact that the Court of Appeal in a ruling of 15 September 2016 ordered the appellants to present
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‘all board documents and other underlying decision documents for shareholders in the four
companies – including Abu Dhabi Investment Authority – relating to decisions to acquire ownership
interests in Gassled and to establish the four companies in question’. The Court of Appeal will return
to this.
In connection with Statoil and Shell’s sales processes, several meetings were held in late 2010 and in
2011 between the authorities and representatives of the potential buyers. Representatives of Allianz
had meetings with Gassco and Petoro, and a meeting with Secretary General Elisabeth Berge of the
MPE. Representatives of PSP and CPPIB also had meetings with both the Ministry and Gassco.
On 13 July 2011, Silex applied to the Ministry for consent to the transfer of the ownership interests in
Gassled. Solveig submitted a corresponding application on 16 August 2011, and Infragas on 1
September 2011. On 20 December 2011, the Ministry consented to the transfers to Solveig, Silex and
Infragas. The letters of consent contained the same wording about resource management
considerations etc. as Njord’s letter of consent, reproduced above.
Eni and Solveig’s application for [consent to] transfer of the Eni interest to Solveig was submitted to
the Ministry on 25 May 2012. The Ministry consented to the transfer on 20 September 2012. This
was after the Ministry, in a letter of 24 August 2012, had notified all the owners in Gassled that it had
‘initiated work on assessing the tariff level in Gassled’; see more details below.
Amendment of the Tariff Regulations
As mentioned above, in September/October the Ministry received calculations from Gassco of the
total return in Gassled seen in relation to the establishment value. On 25 November 2010, a meeting
took place at the Ministry on this topic. The appellants have argued that this work was carried out
with a view to a possible tariff reduction, but the State has disputed this claim.
Gassco had been working for some time on a comprehensive study called ‘NCS 2020’ concerning the
development of gas infrastructure on the Norwegian continental shelf. The final version of the report
was available on 5 January 2012. One of the key topics in the report was what infrastructure solutions
would be chosen for future gas production in the Far North. One possibility was to expand the
production facility on Melkøya with a new ‘train’ for LNG production. LNG (liquefied natural gas)
can be transported by ship. Another possibility was to build a gas pipeline from the Barents Sea that
could be tied into the existing gas pipeline system in the North Sea and the Norwegian Sea. The
preface to the report states:
‘As petroleum production in the North Sea and the southern part of the Norwegian Sea
matures, attention is shifting to new growth areas. This development is already under way, and
major investments are expected in order to discover and recover new resources and ensure that
the gas can be transported to the market. As production from the mature areas is expected to
decline after 2020, this development will be necessary in order for Norway to maintain the
production level of gas, and thereby its position as a key energy supplier to the European
market.
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LNG transport from Melkøya is the only gas infrastructure developed in the Far North so
far. It is important to clarify a possible coordination with existing gas infrastructure in the
North Sea and the Norwegian Sea before a decision is made on further infrastructure
development from the Barents Sea.’
Chapter 6 of the report draws the following conclusions, among others:
‘1. Future Norwegian gas deliveries: Extensive exploration activity and discoveries
of gas resources in immature areas of the Norwegian Sea and the Barents Sea will
be necessary in order for Norway to maintain its position as an important,
dependable supplier of gas to the European market.
2. Transport solution for gas from the Far North: The resource scenarios analysed in
NCS2020, which are based on different volumes of undiscovered resources, seem to
provide a basis for a pipeline solution from the Far North. A pipeline from the Barents Sea
can be put into operation in 2020, and it should have relatively high capacity in order to
accommodate potential new volumes and thereby create a basis for further development
[of] the Far North as a petroleum province.’
Concerning the prospects of tariffs for transport from the Barents Sea, the following is stated in section
6.9:
‘One of the main goals of the NCS2020 study has been to consider possible cost-efficient
infrastructure solutions for future gas transport from the Norwegian continental shelf. This
can be considered, among other things, on the basis of the level of tariffs the companies will
have to pay to have the gas transported to the market in the different solutions.
…
The tariff [in Gassled] is divided into a capital (K) element and an operational (O) element.
The capital element covers historical and new gas infrastructure investments, while the O
element covers current operating costs and investments in maintenance of the gas
infrastructure. In relation to the current levels, it is assumed that changes will be made in the
tariff component that is to cover historical infrastructure investments (the capital element).
The licence period for these investments expires in 2028. Here, an example is used that
assumes that the licence period will be extended until 2050 and that the tariff will be
reduced from and including 2020, so that the expected present value of total tariff payments
is comparable to the present value of existing tariffs in the licence period up until 2028. In
this example, it is assumed that the tariff covering historical investments will be reduced by
70%.’
According to the State, work on considering possible tariff amendments in Gassled did not start
until January 2012, and was a result of NCS 2020. Lower tariffs in the existing gas infrastructure
would make it more commercially favourable to establish a gas pipeline from the Barents Sea.
On 4 January 2012, Thor Otto Lohne of Gassco sent an email to Erik Johnsen of the MPE
with the subject ‘Meeting re tariffs’ and a message that they had ‘set aside [...] the whole day
and evening of 31 January 2012 for various topics concerning tariffs’.
At this meeting, Gassco gave a presentation that, among other things, stated that, based on existing
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bookings, earnings in Gassled had reached the establishment value, and that future bookings, based
on different scenarios, could result in the present value increasing by between NOK 19 and 44
billion. A scenario was launched that was identical to the one described in NCS 2020, where the
licence period for Gassled was extended until 2050, combined with a tariff reduction, so that the
present value of the cash flow remained unchanged.
At a meeting of Gassled’s ‘User Advisory Board’ on 28 March 2012, Thor Otto Lohne gave a
presentation to the Gassled owners concerning the licence period and future tariffs in Gassled, in
which he informed them that the Ministry had started work on assessing the tariffs in Gassled. The
presentation included six alternative scenarios, one of which was ‘No tariff for new booking
after...’.
On 26 April 2012, Gassco represented by Thor Otto Lohne sent a memo to the Ministry with
a preliminary assessment of the basis and need for a tariff amendment. The memo states:
‘The licence period for most of the pipelines in Gassled expires in 2028. The present value
of accumulated tariff revenues plus future tariff revenues from transport commitments
entered into (bookings) together amount to a value corresponding to the merger value that
was used as the basis in 2002, adjusted for facilities that have subsequently been merged
(with a 7% real discount rate before tax). New investments in Gassled with a view to
maintaining the integrity of the transport system (the I element) are capitalised as an annuity
over the remaining licence period, which means that a given investment will result in
relatively high tariff elements towards the end of the licence period. At the same time, field
developments that require new infrastructure, such as the Norwegian Sea project and
possible expansions of the infrastructure from the Barents Sea, will require new investments
and have a time perspective that extends beyond the current licence period. The question of
the possibility of capacity bookings in Gassled after the expiry of the licence period and the
conditions for such bookings has thereby become more relevant.
All the factors mentioned above highlight the need to assess the connection between the
licence period, tariffs and state ownership of the transport system. The fact that the owners
are now on course to achieve a real rate of return of 7% before tax means that the authorities,
pursuant to the Tariff Regulations, may amend the tariffs. .’
On 3 May 2012, a new meeting took place between Gassco and the Ministry. An email from Thor
Otto Lohne to the Ministry the following day summarises the discussions that took place at the
meeting. It states that it is not an option not to make any changes, and outlines the following points
for action:
‘1. Document that the present value of accumulated tariff revenues plus future tariff
revenues from transport commitments entered into (bookings) together amount to a value
corresponding to the merger value that was used as the basis in 2002 (adjusted for facilities
that have subsequently been merged into Gassled) and that this gives the owners (at least) a
7% real discount rate before tax.
…
8. Models 3 and 4 represent the ‘base case’. Carry out a legal assessment of whether model

-27-

16-005707ASD-BORG/01

3 entails problems related to competition – cf. ESA’s intervention concerning different
tariff levels at Kårstø.’
Model 3 outlines a zero tariff for new bookings.
Following this, the Ministry hired law firms Arntzen de Besche and Kluge to carry out a legal
assessment of the possibility of amending the tariffs. The two law firms presented a comprehensive
report on 14 January 2013 called ‘The Ministry’s right to reduce the tariffs in Gassled’. Large parts
of the report are redacted. During the preparation of the case, the appellants requested access to this
report, but on 15 September 2016, the Court of Appeal ruled that the State represented by the
Ministry of Petroleum and Energy was under no obligation to present the report, and that the
appellants were not entitled to present an unredacted version of the report they had gained access to
as a result of an oversight.
In a letter of 24 August 2012 to Gassco and all the owners of Gassled, the Ministry informed the
recipients about the ongoing work on assessing the tariffs. The letter states:
‘It is an important principle in petroleum policy that the profit from petroleum activities
should be taken out on the fields and not in the infrastructure. Based on resource
management considerations and to ensure incentives for necessary investments, the
Ministry regulates the rate of return in the system. The Ministry may make amendments to
tariffs as they are stipulated in the Regulations of 20 December 2002 No 1724 relating to
the stipulation of tariffs etc. for certain facilities (the Tariff Regulations). Reference is also
made to Report No 28 to the Storting (2010–2011) “An industry for the future – Norway’s
petroleum activities”, in which the regulation of the transport system and the underlying
considerations are described in more detail.
The Ministry has initiated work on assessing the tariff level in Gassled, as it is stipulated in
the Tariff Regulations. Any proposals for amendments to the Tariff Regulations will be
sent to the affected parties for consultation.’
Gassco continued the work on calculating the return in Gassled during autumn 2012. In a
presentation to the Ministry on 11 October 2012, it is stated that the rate of return in all the systems
in Gassled combined was 7.4% already at the time of establishment. This was because the return in
Statpipe, which is the single biggest part of Gassled by far, was much higher than 7%. Furthermore,
it was stated that the rate of return in 2012 was 10.7% for Gassled as a whole, based on the
volumes for which capacity was booked at the time.
In a draft memo from December 2012, the total return at the time of establishment was estimated to
be 7.2%, and the return in 2012, based on booked volumes, was 10.5%. These calculations were
based on total investments and the accumulated return over the systems’ lifetime, including assured
earnings from booked volumes. The draft memo continues:
‘As mentioned under “the establishment of Gassled 1 January 2003”, the total value (expected
tariff revenues from the capital element) of the transport systems amounted to NOK 55 billion
(NOK2002) (present value after tax discounted by 4.5%). This corresponds to NOK 387 billion
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(NOK2012) before tax. Based on historical revenues during the period 2003–2011 and future
booked capacity from and including 2012, the expected tariff revenues from the capital element
amount to NOK 391 billion (NOK2012). This means that the companies that established Gassled
have had their expectations met by a margin of more than NOK 4 billion (NOK2012).
The profit and rate of return have been calculated on the basis of increased capacity bookings
and the current capital tariffs. Based on capacity bookings on a par with the current “duly
satisfied reasonable need” (BBRB), the profit will increase by NOK 25 billion (NOK2012). The
total rate of return will then be 10.6%. If the capacity is fully utilised, the profit will increase by
NOK 55 billion (NOK2012). The total rate of return will then be 10.7%.’
BBRB represents the shippers’ most likely need given the current reserves, and is a low estimate of
future volumes. The calculations show that the tariff set for future bookings will have major financial
consequences for the owners, but little effect on the overall percentage return in Gassled.
The final version of the memo was sent to the Ministry on 11 January 2013, with the same
figures for the total return as in the draft.
On 15 January 2013, the Ministry distributed proposed amendments to the Tariff Regulations for
consultation. Some of the most important parts of the consultation memo are reproduced below:
‘Developments on the Norwegian continental shelf indicate that, in the time ahead, the Gassled
tariffs will be increasingly important in our resource management. The most profitable
resources in a petroleum province are usually recovered at an early stage. Hence low costs in
pipelines and processing plants become more important on a mature continental shelf where
several of the projects are financially less robust. This is important if the companies are to see
exploration, development of discoveries and further measures on existing fields as an
interesting proposition. In order to achieve good resource management, it is essential that the
companies take an interest in exploiting socio-economically profitable resources. Lower tariffs
for pipelines and processing plants are also important in order to facilitate the establishment of
and correct choice of transport solutions. Among other things, this was discussed and
highlighted in a report submitted by Gassco in January 2012 (NCS 2020 – A study of future
gas infrastructure).
…
Gassco has calculated the return on the capital invested in the facilities that currently comprise
Gassled from investments started in Norpipe until 2028.
For the period before Gassled was established, historical investment costs and tariff revenues
from the capital element in the individual transport systems have been used, based on data
received from the former operator companies Statoil and ConocoPhillips. For the period after
the establishment of Gassled, Gassco has used internal data. ...
The historical tariff revenues from the capital element in the transport systems up to and
including 2011 have been included in the revenues. From and including 2012, the revenues
(the K elements) are based on transport agreements entered into as of September 2012.
Based on these data, Gassco has calculated the real rate of return before tax for the facilities
that are part of Gassled. Historical tariff revenues from the capital element and future tariff
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revenues from the capital element from transport agreements entered into give a real rate of
return before tax on the historical investments of 10.0% in 2012 and 10.5% in 2028.
Moreover, analyses show that the present value of net cash flows from the transport
agreements entered into exceed the level that was used as the basis when the Tariff Regulations
were adopted in connection with the establishment of Gassled in 2003.
On the basis of Gassco’s analysis, the Ministry finds that, together, the historical tariff
revenues from the capital element and the future tariff revenues from the capital element from
transport agreements entered into will provide a reasonable return on the capital invested in
Gassled. Seen in conjunction with the resource management considerations described in
section 3 above, this forms a basis for stipulating a lower K element.’
Several parties submitted consultation submissions on the amending proposal, including the
Norwegian Petroleum Directorate, Statoil, ExxonMobil, Shell, Total and the four appellants.
The amendments to the Tariff Regulations were adopted on 26 June 2013. The justification for the
decision was provided in a comprehensive decision memo of the same date. The decision was the
same as the proposal in the consultation memo of 15 January, except that the tariffs were only made
applicable to volumes transported from and including the 2016 gas year (i.e. from 1 October 2016)
under transport agreements entered into after the amendments entered into force on 1 July 2013. This
means that gas transported before 1 October 2016 will be subject to the same tariffs as before the
regulatory amendment, including for agreements entered into after the amendments enter into force.
Detailed grounds for the decision are provided in the decision memo. This decision is at the
core of the case, and the relevant parts of the grounds given are therefore reproduced below:
‘1 Introduction
The purpose of the amendments to the Regulations of 20 December 2002 No 1724 relating to
the stipulation of tariffs etc. for certain facilities (the Tariff Regulations) is to facilitate good
resource management in the petroleum activities on the Norwegian continental shelf. One main
goal of the resource management is to ensure that as much of the socio-economically profitable
resources as possible are recovered. An important policy instrument in order to attain this goal
is to facilitate the development of overall joint transport systems for gas, and to ensure efficient
use of the transport systems, including by keeping the costs down. In order to ensure such
efficient use, access to and the returns from these systems are regulated by the authorities.
…

3 Explanation of the decision and the Ministry’s assessments
3.1 Legal basis for the stipulation of tariffs in the Tariff Regulations
Section 4-8 of the Petroleum Activities Act grants the Ministry competence to regulate
tariffs for third-party use of facilities covered by Sections 4-2 and 4-3 of the Act, including
Gassled. Section 4-8 of the Petroleum Activities Act, Chapter 9 of the Petroleum Activities
Regulations and the Tariff Regulations currently constitute the regulatory regime for
upstream gas pipeline networks, and provide the basis for resource management in
accordance with Section 4-1 of the Act.
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Pursuant to Section 4-8 first paragraph of the Petroleum Activities Act, the Ministry may
order owners and users of facilities to let the facilities be used by others (third-party use)
when warranted for reasons of efficient operation or for the benefit of society, cf. first
paragraph first sentence. Concerning access to upstream gas pipeline networks, the right of
access follows directly from the first paragraph second sentence, while the first paragraph
third sentence states that the Ministry stipulates further rules in the form of regulations and
may impose conditions and issue orders relating to such access in the individual case. This
is further regulated in Chapter 9 of the Petroleum Activities Regulations.
Pursuant to Section 4-8 second paragraph first sentence of the Petroleum Activities Act,
the Ministry shall approve all agreements on third-party use, unless otherwise decided by
the Ministry itself. As regards upstream gas pipeline networks, Section 65 of the Petroleum
Activities Regulations states that agreements shall not be submitted to the Ministry for
approval in that the applicable tariffs are set out in the Tariff Regulations and other terms
and conditions follow from a standard transport agreement approved by the Ministry. The
principles for stipulating tariffs for upstream gas pipeline networks are laid down in
Section 63 of the Petroleum Activities Regulations, while the actual tariffs are set out in
the Tariff Regulations.
Pursuant to Section 4-8 of the Petroleum Activities Act, the Ministry is competent to
stipulate new tariffs and to amend previously stipulated tariffs. By amending the Tariff
Regulations, the Ministry has stipulated new, reduced tariffs for new agreements. This
does not constitute an ‘alteration’ of the tariffs in the legal sense, cf. Section 4-8 second
paragraph of the Petroleum Activities Act, since the tariffs for existing transport
agreements are not affected.
Pursuant to Section 4-8 of the Petroleum Activities Act, the Ministry has general
competence to stipulate tariffs. Pursuant to Section 4-8 second paragraph of the Petroleum
Activities Act, the stipulation of tariffs shall ensure that projects are implemented with due
regard to considerations relating to resource management and providing the owner of the
facility with a reasonable profit taking into account, among other things, investments and
risks. The tariffs shall be stipulated so as to ensure good resource management in line with
the overall objectives of the Petroleum Activities Act. The stipulation of new, reduced
tariffs is a central tool for facilitating the recovery of socio-economically profitable
resources.
Section 4-8 of the Petroleum Activities Act on reasonable profit is supplemented by
Section 63 of the Petroleum Activities Regulations, which states that the tariff’s capital
element shall be stipulated so that the owners can expect a reasonable return on the capital
invested. As reflected in inter alia a number of reports and propositions to the Storting, in
licences and comments on Section 63 of the Petroleum Activities Regulations, it has been a
long-standing administrative practice on the part of the Ministry that the tariffs should
generate a real rate of return on the total capital of approximately 7% before tax. The basis
for calculating the rate of return (total capital) is the historical investments in the physical
gas infrastructure. Subsequent transfers of ownership interests between companies have no
bearing on the basis for the rate of return. The consideration agreed between the seller and
buyer of ownership interests in Gassled, and the values used as the basis for a private
agreement whereby new systems are incorporated into Gassled, are thus not relevant to the
basis for calculating the rate of return.
3.2 Regarding resource management considerations
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The tariff regime for gas infrastructure on the Norwegian continental shelf was designed on
the basis of resource management considerations. It is an important principle of Norway’s
resource management that as much as possible of the profit should be taken out on the
fields and not in the infrastructure. The decision on the stipulation of new tariffs in Gassled
is a concrete follow-up of this.
Good resource management through the use of low tariffs has been an important
framework condition for the development and use of Norwegian gas infrastructure. This
was established already in Report No 46 to the Storting (1986–87). It was also emphasised
in that report that transport must be seen as a means and not an objective in resource
management, and that the infrastructure should therefore be such that it gives rise to as
little conflict as possible between socio-economic and commercial profit. These
considerations have been the backbone of the development and use of the gas transport
system. This was stressed in the preparatory works to the Petroleum Activities Act and has
been repeated in a number of subsequent reports and propositions to the Storting.
Low tariffs reflect the low socio-economic cost of transport and processing in Gassled, and
the stipulation of new, reduced tariffs will thus lead to greater concurrence between
commercial and socio-economic considerations. This will facilitate good resource
management.
The tariff level in Gassled is relevant in relation to all decisions that can affect gas
production from fields that are, and discoveries that may be, connected to Gassled. This
applies to both gas fields and oilfields containing gas, and is relevant for decisions in all
phases of the petroleum activities: exploration, development, operation and tail-end
production. New, lower tariffs will reduce costs and contribute to the recovery of a higher
proportion of the petroleum resources.
Developments on the Norwegian continental shelf indicate that the Gassled tariffs will
become increasingly important in our resource management. A major part of the resources
that are least costly to recover have already been recovered. In new areas further north on
the continental shelf, the distance to the market is greater and, seen in isolation, the costs
of transport will therefore be higher. Lower tariffs in Gassled will therefore be even more
important to good resource management.
It is important in relation to resource management that the regulation also provides
incentives for the development of infrastructure. It is therefore a main concern for the
authorities to balance the need for low tariffs with the need to have a tariff level that
provides incentives for new investments in infrastructure. When the owners, on the basis of
signed transport agreements, wish to achieve the assumed return on historical investments,
general resource management considerations indicate that new, lower tariffs be stipulated
for new transport agreements.
3.3

More on the achieved return

Gassled currently consists of the gas transport systems that were incorporated into Gassled
when it was established on 1 January 2003, and the transport systems that have been
incorporated into Gassled after that date.
The gas transport systems that were incorporated into Gassled when it was established (the
original transport systems) are Norpipe, Vesterled, Statpipe, Zeepipe, Franpipe, Europipe II,
Åsgard Transport and Oseberg Gas Transport. On establishing Gassled, each individual
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company was given an ownership interest in the new partnership. The ownership interests
were based on each partner receiving an expected cash flow with a net present value
corresponding to what they could have expected as partners in the original systems if Gassled
had not been established. On this basis, the value of the individual systems was calculated as
a discounted cash flow based on the tariffs that were originally stipulated for each of the
systems and expected future gas volumes. These values were then used as the basis for the
ownership interests granted in return for the infrastructure contributed to Gassled.
The tariff level in most of the original systems was stipulated so as to provide the owners with
a real rate of return on the total capital of approximately 7% before tax. A higher rate of
return was stipulated in the case of Statpipe, for which approval was granted before the 7%
return rate became administrative practice. The cash flow that the owners could expect from
these systems was thus determined by a tariff based on the rate of return stipulated in the
original approvals. The calculation of ownership interests on the basis of that cash flow in
connection with the establishment of Gassled was thus based on presumed returns on
historical investments. These values were incorporated in the agreement by which Gassled
was established and reflected in the capital tariffs stipulated in the Tariff Regulations of 2002.
Gassco’s calculations show that, based on the transport agreements entered into, the present
value of tariff revenues from the capital element for the original transport systems during the
period 2003–2028 will exceed the values in the establishment agreement. Hence, the original
transport systems will achieve the return presumed in the licences.
The following systems have been incorporated into Gassled since its establishment in
2003: Kollsnes, the facilities for CO2 removal at Kårstø, the Langeled transport system,
the Tampen Link, the Kvitebjørn gas pipeline, the Norne gas pipeline, Etanor and the
Gjøa gas pipeline.
…
On the basis of transport agreements entered into, the return on the investments in the
Langeled system will be in accordance with the principles for a real rate of return on the total
capital of 7% before tax. For area F (the Tampen Link), area G (the Kvitebjørn gas pipeline),
area H (the Norne gas pipeline) and area I (the Gjøa gas pipeline), a real rate of return of 7%
before tax will not be achieved on the basis of transport agreements entered into.
To sum up, investments in the systems that currently make up areas A–E in Gassled,
including the Langeled system, will achieve the presumed return based on transport
agreements entered into. Based on transport agreements entered into, areas F–I will achieve a
real rate of return of less than 7%.
As explained in the consultation memo, based on transport agreements entered into, the
real rate of return that will be achieved in all Gassled areas, from investments started in
Norpipe until 2028, is estimated to be 10.5% before tax. For all areas for which new,
reduced tariffs have been stipulated, it is estimated that the real rate of return on historical
investments will be at least 7% by 2028.
3.4 Regarding the stipulation of new tariffs
Low tariffs reflect the low socio-economic cost of transport and processing in Gassled. The
stipulation of new, reduced tariffs thus facilitates good resource management. As described
in section 3.3, with the exception of certain tariff areas, the return on facilities in Gassled
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based on transport agreements entered into will exceed what was assumed when the
respective capital tariffs were stipulated. A significantly reduced capital element can
therefore be stipulated for new transport agreements.
The Ministry nonetheless finds that the capital element shall be stipulated so that the tariffs
will provide Gassled’s owners with a reasonable profit on future transport agreements as
well. It has been emphasised inter alia that Gassled is a key part of the infrastructure on
the Norwegian continental shelf and represents substantial utility value for the oil and gas
producers. The Ministry has taken account of the risk that the owners of Gassled will take
on as a result of new transport agreements. Moreover, it has been taken into account that
there is uncertainty about the extent of new capacity bookings and hence the amount of
revenues that can be expected from new transport agreements.
…
The Ministry has considered postponing the effective date of new tariffs. The stipulation of
new, lower tariffs will have a positive resource effect in the short term. This is particularly
relevant in relation to decisions relating to producing fields. In the case of many decisions
relating to exploration, development, improved recovery and production, a certain amount
of time will lapse from the decision is made until the produced gas is to be transported and
processed. The resource management effects of low tariffs will therefore be gradually more
pronounced with the passage of time. Following on an overall assessment, the Ministry has
decided to postpone the effective date for the new tariffs, so that they will apply to
volumes to be transported and processed from the 2016 gas year (i.e. from 1 October 2016)
under transport agreements entered into after the entry into force of the Amending
Regulations (1 July 2013).
Stipulating new tariffs now creates predictability relating to future tariff levels. Users can
thereby use this as the basis for their decisions.’
The decision memo also contains quotes from the many consultation submissions, and the Ministry
has commented on them. As regards the objections from the Gassled owners that lower tariffs will
have little resource management effect, section 4.1 in the memo states the following:

‘The Ministry notes that there is broad support for the objective of reducing the
tariffs – to facilitate good resource management through tariffs that ensure that as
much of the socio-economically profitable petroleum resources as possible is
recovered. There are different views on whether the proposed tariff reduction is an
effective policy instrument for achieving good resource management and on whether
other policy instruments may be more effective. The oil companies largely support
the Ministry’s assessment of the resource-related consequences of the proposal.
Objections to the proposal have particularly come from some of the Gassled
partners.
New, reduced tariffs will increase the value of proven discoveries and thus stimulate
exploration activities. This applies in particular to exploration for gas resources, but
also to exploration for oilfields, since they may contain greater or smaller volumes of
gas and their development will depend on a gas transport solution.
Reduced tariffs will increase the profitability of development projects. New reduced
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tariffs will be especially important in relation to discoveries that contain large
volumes of gas and depend on access to a large part of the existing infrastructure in
order to transport the gas to market.
Reduced tariffs in Gassled will increase the incentives to explore in the Far North by
better facilitating the development of the gas transport system northwards. This will
also improve the utilisation of existing infrastructure.
For fields in production, lower tariffs will result in increased resources. This is
relevant in relation to both new projects on the fields and the many decisions
relating to production that are made on a continuous basis. Reduced tariffs will
increase the profitability of all such projects and decisions.
If lower tariffs are only applied to new fields or to certain new projects, it will not be
possible to ensure that resource management considerations are taken into account
for all resources. Low tariffs for all new transport agreements will be materially
more important in facilitating good resource management in that they will generate
more appropriate incentives in relation to the recovery of all resources. One of the
solutions proposed by some of the Gassled partners will also lead to a system of
field-based tariffs and will be in breach of the regime provided for in the Tariff
Regulations whereby tariffs are stipulated for different tariff areas of Gassled,
depending on which field the gas is being produced from. ’
As regards the calculations of the return in Gassled and the basis for them, the Ministry writes
as follows in section 4.2:

‘As accounted for in section 3.3., the historical investments form the basis for the
assessment of the achieved return. For tariff areas A–E, including Langeled,
historical and future capital elements of the tariff revenues from transport
agreements entered into will together generate the return presumed in the original
licences.
As mentioned above, it has been calculated that the facilities that currently make up
Gassled will achieve a real rate of return before tax of 10.5% by 2028, based on
transport agreements entered into. The authorities have assumed a real rate of
return on the total capital of approximately 7% before tax for most of the transport
systems, but not all. For Statpipe, a higher rate of return was assumed. When
Gassled was established in 2003, the remaining cash flows, which were based on the
return on historical investments, formed the basis for the values the parties
enshrined in the establishment agreement. The values in the establishment agreement
thereby express the return that was assumed under the respective original licences.
These values have now been realised based on the capital element of the tariff
revenues and future transport commitments entered into.
…
As mentioned in section 3.1, it is the historical investments in the facilities that form the
basis for the return. In connection with the establishment of a new transport system, the
investments in the physical facilities will form the basis for the Ministry’s stipulation of
the capital element in the Tariff Regulations. When new infrastructure is incorporated
into Gassled, it is the partners in the respective partnerships that negotiate about the
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valuation of the systems and their ownership interests in Gassled. Gassco facilitates the
process and carries out various financial calculations that the parties request it to
perform. The Ministry consents to the transfer of ownership interests pursuant to
Section 10-12 of the Petroleum Activities Act and approves changes to the ownership
agreement for Gassled. This does not mean that the Ministry assesses or takes a stance
on the parties’ valuation of the systems in connection with the inclusion.’
With respect to the relationship between the Ministry’s consent to the transfer of ownership interests
in Gassled and the Ministry’s work on amending the tariffs, which is a key issue here, the Ministry
remarked as follows in section 4.7:
‘The commercial terms for the transfer of ownership interests in Gassled are a matter

between buyers and sellers. New Gassled partners carry the risk of the assumptions
they made when they acquired their ownership interests in Gassled.
In the contact between the Ministry and the companies in connection with approval
pursuant to Section 10-12 of the Petroleum Activities Act for the transfer of ownership
interests in Gassled to Infragas, Njord, Silex and Solveig, the Ministry expressed on a
general basis that the tariffs in Gassled could be changed.
In the Ministry’s transfer approvals, Gassled’s importance to Norwegian resource
management was expressly stated, and it was pointed out that the authorities place
great emphasis on ensuring that regulation and ownership of Gassled serves resource
management considerations at all times. In the above-mentioned approvals, the
Ministry also referred to the important petroleum policy consideration that as much as
possible of the profit from the petroleum activities shall be taken out on the fields and
not in the infrastructure, and that the Ministry regulates the rate of return in the
system, based on resource management considerations and to ensure incentives for
necessary investments. In this connection, the Ministry expressly stated that it could
make changes to the tariffs as stipulated in the Tariff Regulations.
When the transfers were approved in 2011, the Ministry had no concrete plans to
change the tariffs.’
As regards the objections raised in the consultation submissions concerning the legal authority for the
decision, the following is stated in section 4.9:
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‘As described in section 3.1 above, Section 4-8 second paragraph of the Petroleum
Activities Act grants the Ministry general competence to both stipulate new tariffs
and change previously stipulated tariffs. The amendment to the regulations entails
a stipulation of new tariffs for new transport agreements entered into after their
entry into force. As described in sections 3.2–3.4, the new tariffs will ensure good
resource management and provide the owners with a reasonable profit, in
accordance with the requirements in Section 4-8 of the Petroleum Activities Act.
During the licence period, the owners will receive the return that can be expected
in accordance with the approvals granted and long-standing administrative
practice. The amendment to the regulations does not violate the assumptions that
were made in connection with the establishment of Gassled and adoption of the
Tariff Regulations. The Ministry cannot see that legitimate expectations have been
created that limit the Ministry’s competence pursuant to Section 4-8 of the
Petroleum Activities Act to adopt this regulatory amendment.
The amendment does not entail a change of already stipulated tariffs. The
amendment will not interfere with transport agreements that have already been
entered into. Although the Ministry has stipulated tariffs in the Tariff Regulations
and approved the standard terms and conditions for transport and processing in
Gassled, the individual legal relationships are only established on booking of
capacity. Hence, the decision does not entail a change in the legal sense. Nor does
the decision entail any retroactive or expropriation-like intervention. It is therefore
not relevant to review the legal authority or conditions for changing tariffs in
established legal relationships in more detail.
Prior to the establishment of Gassled, the Ministry approved the individual
transport agreements. In that connection, the tariffs were also approved or
stipulated for the individual agreements. The adoption of the Tariff Regulations
and the introduction of pre-approved standard terms and conditions entailed a
change in that the Ministry’s management through individual approvals was
replaced by management through regulations and standard terms and conditions.
The legal distinction between stipulating and amending tariffs is unchanged,
however. Neither the adoption of the Tariff Regulations nor the approval of
standard terms and conditions limits the Ministry’s competence pursuant to Section
4-8 of the Petroleum Activities Act to stipulate new tariffs for new transport
agreements.
The Tariff Regulations do not constitute an individual decision in relation to the
Gassled partners. The Tariff Regulations also serve as regulations in relation to
the Gassled partners. The Regulations target those who are the owners and users
at all times of the facilities incorporated in Gassled, and, together with Chapter 9
of the Petroleum Activities Regulations, they constitute a comprehensive, objective,
non-discriminatory regulation of access to upstream gas pipeline networks in
accordance with the EU’s Gas Market Directive.
Moreover, the Ministry’s competence pursuant to the Petroleum Activities Act
Section 4-8 to stipulate and amend tariffs is independent of the type of decision.
Whether the tariff is previously stipulated in an individual decision or in
regulations is therefore not decisive in relation to the right to stipulate new tariffs
with future effect or to amend tariffs with effect for existing legal relationships. The
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Ministry would thus have been able to stipulate new tariffs for new agreements
even if the former tariffs had been stipulated in individual decisions. As mentioned
above, this was previously the normal arrangement.
As regards individual consultation submissions arguing that the new tariff is
unreasonable and disproportionate, the Ministry wishes to remark that the
tariff was stipulated under the legal authority of Section 4-8 of the Petroleum
Activities Act and that it provides the owners with a reasonable profit, taking
into account investments and risk, among other things.’
The decision of 26 June 2013 made several amendments to the Tariff Regulations. The most
important was that the capital tariff (K) for areas A to E stipulated in the Regulations Section 4 i)
was reduced by up to 90%. For area A, for example, the capital element was reduced from 5.5
øre/scm of gas to 0.55 øre/scm. For the exit points in area D, the capital element was reduced from
5.57 øre/scm to 0.71 øre/scm. The tariff for areas F to I was not changed because Gassco’s
calculations showed that these newer systems had still not achieved a return of 7%.
There is no disagreement that the amendment of the regulations has major financial consequences
for the Gassled owners. Since the four appellants are not shippers of gas, they do not recoup any of
the revenue loss in the form of lower shipping costs, as the other owners do. The tariff amendment
will therefore have especially large financial consequences for the appellants.
The appellants have estimated the revenue loss for the whole of Gassled as a result of the tariff
reduction to be approximately NOK 34 billion, and the appellants’ share of this to be
approximately NOK 15 billion. This calculation is based on certain assumptions about future
bookings. The State has calculated the revenue loss on the basis of an estimate of future bookings
based on ‘a duly substantiated reasonable need’ (abbreviated BBRB in Norwegian), which is a low
estimate, to be NOK 14.7 billion for the whole of Gassled and NOK 6.5 billion for the four
appellants combined.
No concrete claim for damages has been entered, and it is therefore not important to establish the
exact size of the possible loss. The Court of Appeal will therefore not go into more detail about
these loss calculations.
After the Ministry’s consultation memo of 15 January 2013, S&P’s rating of Njord’s bonds was
downgraded to BBB+. After the Amending Decision was adopted, S&P’s rating of the bonds was
further downgraded to BB.

Procedural history
On 15 January 2014, Njord brought a legal action against the State, represented by the Ministry of
Petroleum and Energy, before Oslo District Court. On 27 January 2014, Solveig, Silex and Infragas
brought a legal action before Stavanger District Court against the same defendant. In Stavanger
District Court’s decision of 8 May 2014, the case before Stavanger District Court was transferred
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to Oslo District Court and the two cases were consolidated for a joint hearing there. The main
hearing was held from 27 April until 16 June 2015. On 25 September 2015, Oslo District Court
pronounced judgment with the following rendition of judgment:
1.

The Court finds in favour of the State represented by the Ministry of Petroleum and
Energy.

2.

The parties shall bear their own costs.

Njord, Solveig, Silex and Infragas appealed the judgment to Borgarting Court of Appeal in a joint
appeal dated 9 November 2015. Advocate Thomas G Michelet is counsel for Njord. Advocates
Thomas K Svensen and Jan B Jansen are counsel for Solveig, Silex and Infragas.
The State represented by the Ministry of Petroleum and Energy submitted notice of intention to
defend the appeal on 8 January 2016. The counsel for the State are Assistant Attorney General
Tolle Stabell and Advocate Christian Fredrik Michelet.
A number of statements of case were exchanged during the preparation of the case, and two
preparatory meetings have been held. The Court of Appeal has pronounced two rulings, on 5 and
15 September, respectively, concerning access to evidence. In a statement of case of 25 November
2016, the appellants petitioned for the presiding judge, Court of Appeal Judge Kyrre Grimstad, to
be disqualified from hearing the case on grounds of partiality. On 5 December 2016, Presiding
Court of Appeal Judge Ellen Mo ruled that Court of Appeal Judge Grimstad was not partial and
would not withdraw from the case. The appellants appealed the ruling to the Supreme Court. In a
ruling of 5 January 2017, the Appeals Selection Committee of the Supreme Court found that the
appeal could not succeed and dismissed it.
The appeal hearing was held during the period 31 January 2017 until 4 April 2017 in the
courthouse of Borgarting Court of Appeal. CEO Birte Norheim attended on behalf of Njord. CEO
Trygve Pedersen attended on behalf of Solveig. Silex was represented by CEO Kurt Georgsen, who
also testified. CEO Knud H Nørve attended on behalf of Infragas. In addition to the parties’
counsel, Advocate Øyvind Olimstad, Advocate Martin Bogstrand Sørensen and Assistant Advocate
Alexander Weidemann attended as co-counsel for Njord. Advocate Sandra Simonsen, Advocate
Dejan Kubric, Advocate Martin Lüttichau and Assistant Advocate Kristine Forsmo attended as cocounsel for Solveig, Silex and Infragas.
Sector Director Helge Westborg and Senior Adviser Per Valvatne attended on behalf of the State,
represented by the Ministry of Petroleum and Energy. In addition to the counsel mentioned above,
Advocate Håvard H Holdø, Advocate Torkjel Kleppo Grøndalen, Advocate Inger A Jensen,
Advocate Thomas Nordby and Advocate Kjersti Kaurin attended as co-counsel for the State.
A total of 17 advocates thus attended, 10 for the appellants and 7 for the State. The Presiding Judge
addressed this matter at the beginning of the proceedings, and reserved the right to consider the
necessity of the use of resources when deciding the costs of the case, irrespective of the outcome of
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the case.
As regards the presentation of evidence, reference is made to the records of the court.
THE APPELLANTS’ ARGUMENTS
The appellants, Njord Gas Infrastructure AS, Solveig Gas Norway AS, Silex Gas Norway AS
and Infragas Norway AS, have conducted the case jointly before the Court of Appeal, and have
made the same arguments and entered a joint statement of claim. In the judgment, the arguments
below are therefore considered together for all four appellants.
The Amending Regulations are invalid
The appellants have principally entered a claim that the Amending Regulations are invalid and that
the State is liable in damages for the loss the appellants have suffered as a result. In support of this
claim, it has mainly been argued as follows:
The question of legal authority
The Ministry did not have legal authority to adopt the Amending Regulations. The gas pipeline
system is owned by private companies that base their business on tariff revenues. The State’s
reduction of the tariffs can be seen as equivalent to a price regulation, which entails an interference
with the enterprises’ activities. The interference is material since it concerns a 90% reduction of the
tariffs from 2016. The revenue loss for all the owners in Gassled is estimated to be more than NOK
30 billion, and for the four appellants approximately NOK 15 billion. Moreover, the tariff
reduction entails a substantial transfer of values between private companies, from the owners of
gas pipelines to companies that ship gas through the pipelines. These circumstances mean that
clear legal authority must be required for the tariff reduction.
It is only Section 4-8 second paragraph of the Petroleum Activities Act that provides legal
authority for amending stipulated tariffs. Section 4-8 is a special provision concerning regulation
by the authorities of third parties’ use of facilities and installations for the development and
recovery of petroleum deposits. The Ministry’s right to change tariffs and other terms and
conditions that have previously been agreed, approved or stipulated is regulated by the second
paragraph.
The provision in Section 4-8 second paragraph that states that the Ministry can amend stipulated
tariffs was adopted in June 2003. However, the legislative amendment was prepared in parallel
with the establishment of Gassled and the adoption of the tariffs in the Tariff Regulations. The
right to make amendments applies irrespective of how the tariffs were stipulated. The competence
to make amendments set out in the Petroleum Activities Act Section 4-8 second paragraph
therefore also applies to the tariffs for gas transport in Gassled stipulated in the Tariff Regulations.
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When Gassled was established, tariffs were stipulated for all use of facilities in the Gassled system,
with the licence period as the timeframe. The tariffs were stipulated based on a specific future
volume expectation, which far exceeded the volumes booked at the time of establishment. There is
no support in the regulations for the claim that the stipulated tariff would only apply up to a certain
volume level or up until a certain overall return had been achieved.
Moreover, the owners of Gassled were obliged to enter into contracts on the terms and conditions and
at the tariffs that were stipulated, meaning that the shippers could book capacity on this basis for the
duration of the licence period. Bookings are made on the basis of a standard transport agreement
approved by the Ministry, which the shippers endorse the first time they use Gassled. After that,
bookings are made by booking capacity on a running basis. The applicable tariff applies
automatically. Individual bookings cannot therefore be deemed to be new transport agreements. The
regulation of the tariffs for future bookings must therefore be deemed to be an ‘alteration’ of
stipulated tariffs, legal authority for which must be provided by the Petroleum Activities Act Section
4-8 second paragraph.
The Petroleum Activities Act Section 4-8 first paragraph, which the State has cited as the legal
authority for the Tariff Regulations and the Amending Decision, does not grant the Ministry
competence to make amendments over and above the legal authority provided by Section 4-8 second
paragraph. The second and third sentences of Section 4-8 first paragraph were introduced in
connection with the adoption of the Gas Market Directive, and it is stated in the preparatory works
that the legislative amendment was of a purely technical nature.
Moreover, the amendment of the tariffs must be deemed to be an individual decision in relation to the
Gassled owners. The decision targets a small and identifiable circle or owners and shippers. In
connection with the amendment, a new capital element was stipulated as a specific amount per unit of
transported gas for specific parts of Gassled. The decision is therefore specific and individualised.
The realities of the situation also indicate that the Amending Decision should be regarded as an
individual decision. It entailed a material interference in relation to the owners, in a legal position that
had been negotiated between the owners of the pipeline systems that were merged to form Gassled.
The significance of the establishment of Gassled
In connection with the establishment of Gassled, an agreement was negotiated concerning the
valuation of the individual facilities and thereby the participants’ ownership interests in Gassled. The
valuation was based on an expectation of future volumes that was significantly higher than the
volumes already booked at the time. A tariff based on this assumption was also agreed.
The tariff was stipulated so that it would gradually decrease, with specific lower unit tariffs from
2007 and from 2011. At the same time, it was agreed that Petoro’s ownership interest would be
lower, relatively speaking, in the first few years and then relatively higher from 2011. A proposal for
different mechanisms for regulating the tariff if higher volumes than assumed were transported was
dropped. The final solution was based on fixed tariffs for the duration of the licence period.
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All these elements were part of a negotiated ‘package’ that the State endorsed. The State could not
order the owners to enter into the Gassled collaboration, and Gassled would not have been
established if the State had not accepted all the elements in the ‘package’. The State also had to
contribute significant elements, such as extending the licence period until 2028 and stipulating the
tariffs in the Tariff Regulations in line with what the parties had agreed on.
That this element of the agreement was a precondition for the establishment of Gassled is a factor
in the assessment of the State’s right to amend the tariffs. In Rt. 1985 page 1355 Phillips, the
Supreme Court expressed the view that the parties’ assumptions and the negotiations on the
conditions for a production licence entailed limitations on the State’s right to make the conditions
set for the licence more stringent. This is also relevant in the present case, and it entails a
protection against changes in the framework conditions for Gassled during the licence period.
Article 97 of the Norwegian Constitution also indicates that the right to make amendments cannot
be more wide-ranging than was assumed upon the establishment of Gassled, and than follows
from the Petroleum Activities Act Section 4-8 second paragraph.
If the State was correct in its view that the tariffs can be amended in order to steer earnings in the
direction of a certain rate of return, this would have to be clearly expressed in law or regulations.
There is no trace of such ‘maximum return regulation’ in laws or regulations. Nor is it possible to
interpret descriptions of the system in the many Storting documents that the State has referred to in
this manner. They state that the return in Gassled is regulated by the authorities, but this refers to the
regulation that was decided when Gassled was established. Nor, therefore, is there anything to
indicate that a system of fixed tariffs for the duration of the licence period would have been in
conflict with previous decisions by the Storting.
This is underpinned by the lack of any systems for monitoring and measuring the return in Gassled.
Nor was it clear what the maximum return in Gassled was supposed to be, or what value the Gassled
return could be measured against. This is illustrated by the fact that the Ministry has itself stated that
it spent a long time achieving clarity about what the correct basis was for measuring the return in
Gassled. This leads to little predictability as regards possible tariff amendments. The system was thus
not adapted to a maximum return regime.
Moreover, it is not the case that fixed tariffs are in conflict with general principles for petroleum
management. The tariffs that were set for Gassled were low, and they ensured that most of the
companies’ profits were taken out on the fields. They aimed for a real rate of return of 7%, in
accordance with the tariffs that had been stipulated previously in the different pipeline systems. In
Gassled, the tariffs were set on the basis of an expectation of higher volumes than already booked,
which entailed both a downside and a possible upside for the owners. The system of fixed tariffs thus
takes account of all resource management considerations. The fact that the difference between the
total return in Gassled with and without the tariff amendment is only 0.1 to 0.2% illustrates this.
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The parties’ conduct after the establishment of Gassled
The parties’ conduct after the establishment shows that they all assumed that the tariffs for Gassled
would remain as stipulated for the duration of the licence period. This is also relevant when
interpreting the legal authority, and it indicates that the right to make amendments cannot be more
wide-ranging than what follows from the Petroleum Activities Act Section 4-8 second paragraph.
In connection with the inclusion of new gas pipelines, the values of Gassled and of the new
pipeline system were calculated on the basis of expected future earnings, based on booked and
expected new volumes. No account was taken of earnings already achieved. This is in accordance
with the provision in Clause 4.7 of the Gassled Participants’ Agreement. Nothing about previous
earnings is mentioned there. Moreover, in connection with inclusions, the value of Gassled was
increased in relation to the establishment value, based on bookings and new volume estimates that
had been made since the establishment. This shows that the parties did not expect the tariffs to be
reduced, even if earnings in Gassled should exceed what was assumed at the time of establishment.
The Ministry also assumed this when it stipulated guidelines for and approved the inclusions.
The sales of the Gassled ownership interests in 2011–2012 also illustrate that the parties assumed
that the tariffs would remain as stipulated in the Tariff Regulations. The sellers and their advisers
assumed that the tariffs would only be changed in exceptional cases, such as in connection with
inclusions or where the tariff is an obstacle to development or continued operation of a concrete
field, as in the case of the Ula field. In connection with the valuation of the ownership interests, all
the buyers acted on the assumption that the expectations created when Gassled was established
would still apply, including that the tariffs would remain unchanged. Petoro also made the same
assumption when considering whether the State should buy some of the available ownership
interests in Gassled. It is argued that the Ministry also acted on the same assumption right up until
the amendment in 2013. The Ministry was aware already in 2010 that the establishment value of
Gassled had been achieved, without intervening to change the tariffs.
The conditions for tariff amendment are not met
Certain conditions must be met in order to be able to amend stipulated tariffs pursuant to the
Petroleum Activities Act Section 4-8 second paragraph. Firstly, tariffs and other conditions can
only be changed ‘in order to ensure that implementation of projects is carried out with due regard
to considerations relating to resource management’. This means that a tariff amendment must be
necessary in order to ensure the implementation of concrete projects, that there must be a concrete
reason for it and that the right to make amendments cannot be exercised to a greater extent than
necessary. It is not sufficient to point out that lower tariffs will have a favourable resource
management effect in general, as was done in the Amending Decision. Nor has the Ministry carried
out a concrete analysis of the need for or effect of the tariff amendment. This, in itself, is a defect
in the content of the decision, since the law requires that a concrete assessment be made of this.
Subsequent analyses show, moreover, that the tariff reduction does not have any demonstrable
effect on resource management, and that it most probably will have a negative or distorting effect.
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Secondly, the provision entails a requirement for a clear preponderance of interest in favour of a
tariff reduction. It is clear from the preparatory works that the competence to make amendments is
not more wide-ranging than the right to reverse individual decisions pursuant to the general
provisions of administrative law, cf. the Public Administration Act Section 35 fifth paragraph. The
right to amend stipulated tariffs and other conditions was introduced in the Petroleum Activities
Act as a specification of this general right of reversal. Such reversal requires a clear preponderance
of interest in each concrete case. The tariff amendment will have material negative consequences
for the owners of Gassled. On the other hand, it has not been demonstrated that it will have any
favourable resource management effect. The costs of transporting gas from the Norwegian
continental shelf are relatively low, and there are no indications that the overall petroleum recovery
was negatively affected by the original tariff level. The possibility of establishing a gas pipeline
from the Barents Sea is not relevant, since there is no resource base at present for a pipeline from
there. A favourable effect could in any case have been achieved in other ways than through a
general tariff reduction with major consequences for the owners, for example through more
specific subsidies for projects where the tariff level could be significant. The Amending Decision
thus gives the impression of being completely lacking in proportionality and not satisfying the
requirement for a preponderance of interest.
Thirdly, the owners have a right to ‘a reasonable profit taking into account, among other things,
investments and risks’. When Gassled was established, tariffs were stipulated that were intended to
ensure this. Volume risk was taken into account in that the tariffs were based on an expectation of
far higher volumes than were booked. There was thus a considerable risk of lower volumes, which
would entail lower earnings. This was part of the risk the owners accepted upon establishment. On
the other hand, there was a possibility of higher earnings if the volumes were higher than expected.
A reduction of the tariffs when the expected earnings have been achieved will preclude this upside
and thereby reduce the ‘reasonable profit’ the owners expected. The new owners that bought
interests in Gassled had a corresponding expectation of a future cash flow in accordance with the
stipulated tariffs. The tariff amendment therefore also entails an interference with the new owners’
expectation of a reasonable profit, regardless of the purchase price.
Judicial review of the Amending Decision
The courts can review both the Ministry’s interpretation of the legal authority and the actual basis
for the Amending Decision. This includes assessing whether there is a clear preponderance of
interest in favour of the amendment. The courts can also review the application of the legal rule to
the facts, including how, in more concrete terms, the decision affects resource management.
Moreover, the courts can review whether the Ministry’s discretionary assessments are acceptable
and fair, that they are based on correct assumptions and that important factors have not been
overlooked. In this light, there is no basis for a limited judicial review of the Amending Decision.
The Amending Decision is in contravention of ECHR Protocol 1 Article 1
The appellants’ right of ownership to the physical facilities in Gassled is protected by the European
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Convention on Human Rights Protocol 1 Article 1 (ECHR P 1-1) concerning the protection of
property. The Amending Decision entails an interference with this property right. Through the
tariff reduction, the State has interfered with the only remaining ownership right, namely the right
to receive tariff revenues. The Decision entails a form of price control combined with a duty to
offer use of the property at the stipulated price. This is comparable to ground lease or systems
entailing mandatory renting out of residential property at a regulated price. The European Court of
Human Rights (ECtHR) has found that this entails a form of control of the use of property that
constitutes interference with property rights pursuant to ECHR P 1-1.
Pursuant to ECHR P 1-1 (2), the State has a right to ‘enforce such laws as it deems necessary to
control the use of property in accordance with the general interest ...’. The ECtHR has required
that the legal authority for the interference must be accessible, precise and predictable. The legal
authority cited by the State for the Amending Decision is neither precise, accessible nor
predictable. The State believes that the correct legal authority is the Petroleum Activities Act
Section 4-8 first paragraph, cf. the Petroleum Activities Regulations Section 70, cf. Section 63, and
not Section 4-8 second paragraph of the Act, which explicitly mentions altering conditions.
Reference is nonetheless made to Section 4-8 second paragraph in the Decision.
According to the State, the Ministry had a right to amend the tariffs when ‘the assumed’ return had
been achieved, but no system had been established to measure the return in Gassled. It was also
unclear what value the return was to be measured against. In a draft memo on the tariff
amendment, it is acknowledged that the system ‘has not been fully predictable and transparent’.
This means that it has not been possible for the owners to predict whether or when the State could
amend the tariffs. The legal requirement in ECHR P 1-1 is therefore not met.
Under all circumstances, the Amending Decision fails to satisfy the requirement for
proportionality that the ECtHR sets for interference in property rights. The requirement entails that
there must be a reasonable balance between society’s needs and the individual’s right to protection
of his property rights. In this case, the Amending Decision will have particularly large financial
consequences for the appellants. Moreover, they are hit particularly hard because they are the only
owners that are not also shippers in Gassled. The Decision thus entails a disproportional division
of the burdens of the tariff reduction, which has a bearing on the proportionality assessment.
Nor has the State substantiated a real need for the tariff reduction. It is justified by a general
purpose, and it is not demonstrated that it will have any effect on overall resource management.
The State has also interfered very substantially in the appellants’ property rights without
substantiating any real, societal need.
Moreover, the State has not studied what consequences the Amending Decision will have for the
appellants. In the ECtHR’s judgment of 12 June 2012 in Lindheim v. Norway, strong emphasis
was placed on the fact that the authorities had not carried out a specific analysis of the
consequences for those affected by the interference. In the Ministry’s decision memo, it was
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clearly stated that the consequences for the new owners in Gassled were not relevant, and no
concrete analysis was carried out of the effect or division of burdens between different groups of
stakeholders. This in itself means that the Amending Decision does not satisfy the requirements
for proportionality.
Finally, it is significant that the State has not acted in accordance with the principles of ‘good
governance’, which entail that the State must act consistently, in good time and in an orderly
and professional manner. The Ministry has withheld information about the fact that it analysed
the return in the Gassled system in parallel with the approval of the appellants’ acquisition of
ownership interests in Gassled. The Ministry knew that this was important to the appellants.
Not until 2012, however, after the transaction agreements had been entered into, were they
informed that work was being done on assessing the tariffs. This conduct is neither orderly nor
professional. Moreover, the State has created uncertainty because the regulations have not been
very accessible and because no system has been established for measuring the return in
Gassled. It is also significant that the Decision has resulted in enrichment of the State itself, in
that Statoil has both achieved a higher sales price for the Gassled ownership interests and,
later, has benefited from the tariff reduction as a shipper.
For these reasons, the Amending Decision is in contravention of ECHR P 1-1, which applies as
Norwegian law and takes precedence over other Norwegian legislation, cf. the Human Rights Act
Section 3. This constitutes a defect in the content of the decision that means that it is invalid.
Alternatively, ECHR P 1-1 can be a factor in the interpretation of the legal authority, with the
consequence that there is not sufficient legal authority for the Decision.
Liability in damages as a result of invalidity
The appellants will suffer a loss of tariff revenues from 1 October 2016 and for as long as the
Amending Decision remains in force. Since the Amending Regulations are invalid, the State has
strict liability for this loss.
Alternatively: The State is liable in damages as a result of negligence
If the Amending Decision is deemed to be valid and not in contravention of ECHR P 1-1, the
appellants have entered an alternative claim that the State is liable in damages for losses they
suffer as a result of inadequate case processing in connection with the approval of the companies’
acquisition of ownership interests in Gassled. In support of this alternative claim, it has mainly
been argued as follows:
The Ministry could easily have given the appellants guidance about the Ministry’s understanding
of the regime for return regulation in Gassled. This entailed that a maximum return had been set
for the systems in Gassled, that the combined return corresponded to the establishment value, that
the tariffs could be reduced when earnings had reached the establishment value and that lower
tariffs are generally good for resource management. Moreover, the Ministry started work already in
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2009 on assessing the return in Gassled, and the establishment value was achieved in autumn 2010.
It would have been sufficient to provide information about some of these elements for the
appellants to understand that the tariffs could be changed during the licence period.
The Ministry could and should have clarified these assumptions on a number of occasions. When
Gassled was established, clear rules were defined for tariffs in the Tariff Regulations. It is not clear
from these or other regulations that the return regulation entailed a maximum return. Nor was a
system established for measuring the return in Gassled that could have led to predictability as
regards when the tariffs could be amended. Moreover, the tariff regime in Gassled was based on
the principle of balanced ownership, whereby the owners had an interest in keeping the tariffs low.
Consent to the transfer of ownership interests to the new owners was a breach of this principle, and
was a clear opportunity to clarify the Ministry’s understanding that the tariffs could be changed
when the maximum return had been achieved.
Furthermore, the valuations carried out in connection with inclusions of new pipeline systems in
Gassled showed that the establishment value would be exceeded. This was clear already when
Langeled was included in 1996.
At the same time as the Ministry started work on calculating the return in Gassled in autumn 2009,
the Ministry received extensive written material from sellers and potential investors in Gassled, and
held a number of meetings with their representatives. It is clear from the documentation that none of
the parties envisaged the capital element in the tariffs being changed during the licence period, except
in exceptional cases, for example the inclusion of new systems. The Ministry was also asked directly
by Standard & Poor’s about the possibility of an amendment. There is nothing to indicate that the
Ministry informed the parties or their advisers that the tariffs could be changed when a maximum
return had been achieved. However, the Ministry informed its own financial adviser, McKinsey,
about this.
The Ministry was aware of what importance the return calculations could have for its competence to
amend the tariffs. Among other things, Director General Aamot stated in an email on 23 November
2010 that this had to be seen in conjunction and it was discussed at a meeting at the Ministry on 25
November the same year. The Ministry nevertheless gave no information or guidance about this to
the private companies. In the approvals of the transactions, only general information was given to the
effect that the Ministry regulates the return in the system. This was not sufficient to give the parties
the understanding that the tariffs could be changed when a maximum return had been achieved and
that this return had already been achieved. The parties were thereby misled by the Ministry as regards
a key element in the valuation of the Gassled ownership interests.
The Ministry’s claim that it did not have concrete plans to amend the tariffs until after consent had
been given to the transfers, and that it therefore had no reason to provide information about the
impending tariff changes, cannot be given credence. Given the return calculations that were carried
out from autumn 2009 and the discussions in the Ministry in autumn 2010, it is completely
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improbable that the initiative to amend the tariffs was not taken until spring 2012.
Pursuant to the Compensatory Damages Act Section 2-1, the State is liable in damages for losses
caused by negligence in the performance of public office. Whether a behavioural norm has been
exceeded will be a key part of the assessment of this question. The State has not complied with its
duty to provide guidance to the companies pursuant to the Public Administration Act Section 11.
Requirements for good administrative practice also indicate that the Ministry should have provided
guidance to the parties about the possibility of a tariff amendment, especially seen in light of the
consequences it had for the valuation of the ownership interests in Gassled. The lack of information
about such key aspects is a clear breach of what the private parties could reasonably expect of the
Ministry in the situation in question.
When considering whether due caution was exercised, the Ministry’s role as regulator of the
Gassled system must also be taken into account. There was no established system for measuring or
publishing the return in the system, or what it was to be measured against. There was therefore
little predictability as regards whether there was a basis for changing the tariffs. When the private
parties contacted the Ministry to obtain information about how the system worked, they had a
legitimate expectation of receiving guidance about this.
This is underpinned by international rules on the protection of foreign investments, which requires
transparent and predictable framework conditions and terms and conditions for investments. It is
also a requirement that the authorities clarify any misunderstandings on the part of private investors
concerning significant terms and conditions for investments.
The requirement for a causal connection between the basis for liability and the loss is met. This
also applies to the Eni transaction, where the agreement was entered into on 30 April 2012 and the
transfer approved on 20 September 2012. This was after the owners in Gassled had been informed
about the Ministry’s work on assessing the tariffs, but it was not perceived as notice of unilateral
tariff cuts, independently of a licence extension. The other transactions were implemented before
the above-mentioned notice was given by the Ministry, and for these transactions, there is a clear
causal connection between the Ministry’ negligence and the financial loss.
There are no grounds for precluding compensation in damages based on the argument that the
buyers consciously accepted a risk of a tariff amendment. All the sellers and buyers carried out
very thorough investigations of the risk of a tariff amendment and concluded that the capital
element was fixed for the duration of the licence period. They did not foresee that the Ministry
could change the tariffs when a maximum return had been achieved, and they cannot be deemed to
have accepted a risk of this occurring.
The appellants have entered the following statement of claim:
Principal claim:
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1. That the Regulations of 26 June 2013 amending the Regulations of 20 December
2002 No 1724 relating to the stipulation of tariffs etc. for certain facilities be declared
invalid.
2. That the State represented by the Ministry of Petroleum and Energy be held liable in
damages for the loss incurred by Njord Gas Infrastructure AS, Solveig Gas Norway
AS, Silex Gas Norway AS and Infragas Norge AS as a result of the invalidity of the
Regulations of 26 June 2013 amending the Regulations of 20 December 2002 No
1724 relating to the stipulation of tariffs etc. for certain facilities.

Alternatively:
That the State represented by the Ministry of Petroleum and Energy be held liable in damages
for the loss incurred by Njord Gas Infrastructure AS, Solveig Gas Norway AS, Silex Gas
Norway AS and Infragas Norge AS as a result of inadequate case processing in connection
with the companies’ acquisition of ownership interests in Gassled.
In both cases:
That Njord Gas Infrastructure AS, Solveig Gas Norway AS, Silex Gas Norway AS and
Infragas Norge AS be awarded the costs of the case before the District Court and the
Court of Appeal.
THE RESPONDENT’S ARGUMENTS
The State, represented by the Ministry of Petroleum and Energy, has largely argued as follows:
The matter at issue in the case
In reality, the case concerns the State’s management of the petroleum resources. The State owns
the subsea petroleum deposits and manages them based on a long-term perspective, so that the
petroleum resources benefit Norwegian society as a whole, cf. the Petroleum Activities Act
Sections 1-1 and 1-2. The State uses private companies to explore for, produce and transport
petroleum, but their activities have always been subject to strict regulation by the authorities. As
part of this, the State has regulated the tariffs in the gas transport system in order to ensure that the
terms and conditions for transport promote fundamental resource management considerations. The
profit in the petroleum activities shall mainly be taken out on the fields, but the owners shall be
ensured a regulated reasonable return on their investments in the transport systems.
In all the transport systems established after 1987, the tariffs are stipulated with a view to
providing a return of approximately 7% before tax on the invested capital. The regulatory
amendment adopted in 2013 stipulates lower tariffs for that part of the transport system where the
assumed return has been achieved. The question in the case is thereby in reality whether the users
must pay the same tariffs for future transport agreements even though the assumed return has been
achieved. The parts of the transport system where the return has not been achieved are not affected
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by the amendment.
The question of the validity of the Amending Decision
The question of legal authority
The District Court has correctly concluded that legal authority for the regulatory amendment is
provided by the Petroleum Activities Act Section 4-8 first paragraph and Section 10-18 first
paragraph, and by the Petroleum Activities Regulations Section 70, cf. Section 63. This legal
authority is made clear in the decision adopting the regulations. While it is true that, in the case of
the Petroleum Activities Act, the first paragraph of Section 4-8 is not cited, the legal authority for
the regulations is in the first paragraph third sentence, and this legal authority was cited as the
basis for Chapter 9 of the Petroleum Activities Regulations.
Third-party access to upstream gas pipeline networks is regulated in the Petroleum Activities Act
Section 4-8 first paragraph. The authority to issue regulations in Section 4-8 first paragraph third
sentence of the Petroleum Activities Act, together with Chapter 9 of the Petroleum Activities
Regulations and the Tariff Regulations, constitute the legal authority for the regulation of the
tariffs in the gas transport systems covered by the Tariff Regulations. The legal authority for the
Tariff Regulations is Section 70 of the Petroleum Activities Regulations, and Section 63 sets out
more detailed rules for the stipulation of the tariffs.
The State contests the appellants’ argument that the legal authority for the amendment of the
regulations is the Petroleum Activities Act Section 4-8 second paragraph. The provision concerns
the Ministry’s approval of agreements for the use of facilities. The procedure for the Ministry’s
approval of individual transport agreements was replaced – for the transport systems that were
included in Gassled – with effect from 1 January 2003 by the general terms and conditions for
third-party access set out in the Petroleum Activities Regulations Chapter 9 and the Tariff
Regulations. Section 4-8 second paragraph of the Petroleum Activities Act is therefore not the
legal authority for either the Tariff Regulations or the regulatory amendment. Under any
circumstances, the conditions in Section 4-8 second paragraph are also met for the Amending
Decision.
The question of amendment or reversal
The main rule in Norwegian law is that regulations can be amended. The regulatory amendment of
26 June 2013 was adopted on this basis.
The tariff amendment did not apply to transport agreements already entered into, but entailed new
general terms and conditions for future agreements. The regulatory amendment does not, therefore,
entail a reversal of a previous decision. The appellants’ argument that the Tariff Regulations must
be deemed to be an individual decision in relation to the owners, with the consequence that the
Public Administration Act Section 35 concerning reversal is applicable, cannot be given credence.
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The Tariff Regulations were issued on the basis of legal authority to issue regulations. The Tariff
Regulations are also general in form, and are not addressed to one or several specific addressees.
Based on its content, the Amending Decision is therefore also a general decision.
Whether the Amending Decision is deemed to be a regulatory or an individual decision is of no
material importance in the case. The appellants’ argument that the tariff amendment constitutes a
reversal pursuant to the Public Administration Act Section 35 is based on an incorrect premise that
the adoption of the Tariff Regulations created a legal claim for fixed tariffs for the duration of the
licence period. The Regulations stipulate general tariffs that will apply to transport agreements that
might be entered into for as long as the Regulations are not amended or repealed. Under all
circumstances, it follows from ‘the decision itself’ that it can be amended, precisely because it is a
regulatory decision. The use of regulations as the decision form was a clear signal that the
regulations and the tariffs could be amended for future transport agreements.
There is therefore no reversal situation, and the Ministry had the same competence to stipulate a
new tariff as it did to adopt the tariff in the original regulations.
The argument that the administrative authority was bound by the establishment of Gassled
The appellants argue that a ‘package’ was negotiated upon the establishment of Gassled that
included fixed tariffs for the duration of the licence period, which the Ministry endorsed by
adopting the Tariff Regulations, and that the State was thereby bound not to amend the tariffs until
the licence period expired.
No legal basis can be proven for such binding of the Ministry’s regulatory authority under laws and
regulations. The appellants disregard the fact that all the transport systems that were merged into
Gassled were subject to return regulation. From and including Zeepipe (1987), the assumed real
rate of return was set at 7% before tax, calculated on the basis of historical investments. Various
regulatory mechanisms in the individual operating licences ensured that the assumed rate of return
was not materially exceeded. This return regulation was assumed by the oil companies when
Gassled was established, and it was continued in the regulatory amendment that was then adopted.
The Ministry’s consent to the establishment of Gassled meant that the old licences and the return
regulation to which they were subject was continued. This is confirmed in the preparatory works to
the Petroleum Activities Regulations Chapter 9 and the Tariff Regulations, and in subsequent
Storting documents. Moreover, the return regulation is explicitly stated in the Petroleum Activities
Regulations Section 63.
It was in any case not agreed upon the establishment of Gassled that the tariffs would remain
unchanged until the end of 2028. Nor was this an assumption on the Ministry’s part. All the parties
involved assumed that the Ministry could stipulate new, lower tariffs when the assumed return had
been achieved. Anything else would have been in conflict with the oil companies’ interests, since
they generally had greater interests as shippers than as owners in Gassled. An agreement on fixed
tariffs regardless of the new volumes the shippers brought into Gassled would therefore have been
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clearly expressed in the documents from the Gassled negotiations. There are no traces of any
agreement on this.
The appellants claim that the Gassled owners, through the volume estimate on which the
establishment of Gassled was based (90 BCM), took a risk of lower volumes, and that they were
therefore entitled to an ‘upside’ in the form of unchanged tariffs for higher volumes. However, the
companies chose to use 90 BCM as a realistic scenario for their valuation of the individual
transport systems, and thereby for their ownership interests in Gassled. They made no assumption
about unchanged tariffs irrespective of how volumes developed. On the contrary, they assumed that
the tariffs could be reduced once the 90 BCM scenario had been realised.
If the authorities were to relinquish the right to regulate the tariffs for a period of 26 years, this
would have to have been clearly stated in the regulations or the preparatory works. This would
have represented a breach of the principle that the return shall primarily be taken out on the fields.
It would therefore also have been necessary to inform the Storting, but there are no traces of this in
the Storting documents after the establishment. This is a clear indication that the return-adjusted
system was not abandoned for Gassled.
Because the Amending Decision does not entail a reversal of tariffs for existing transport
agreements and does not interfere in any established legal positions, it is not affected by the
prohibition on retroactive effect in the Norwegian Constitution Article 97. The provision therefore
has no bearing on the case.
The conditions for tariff amendment are met
Pursuant to the Petroleum Activities Regulations Section 63 fourth paragraph, when stipulating the
capital element of the tariff, consideration shall be given to promoting the best possible
management of resources, and so that the owner can expect a reasonable return on the capital
invested. These two main considerations were taken into account when the tariff amendment was
adopted in 2013.
Good resource management entails facilitating the recovery of as much as possible of the socioeconomically profitable petroleum resources. Transport must be seen as a means and not an end in
resource management, meaning that the profit shall primarily be taken out on the producing fields
and that the infrastructure should give rise to as little conflict as possible between commercial and
socio-economic profitability. When the owners are ensured the assumed return on historical
investments, general resource management considerations indicate that lower tariffs shall be
stipulated for new transport agreements.
It is not a requirement pursuant to the Petroleum Activities Regulations Section 63 that the
Ministry must substantiate that there are concrete, quantifiable effects of a lower tariff level. It is
sufficient that the decision promotes resource management considerations in general. Assessments
of the concrete effect of lower tariffs must be based on temporary factors such as the gas price and
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the cost level, and will therefore only provide a ‘snapshot’ of the situation. The effect for
individual fields will also depend on a number of factors that the authorities do not have an
overview of, such as the companies’ internal return requirements, gearing ratio etc. The
authorities’ can therefore only provide general incentives in order to steer the companies in the
direction of favourable resource management. The provision provides for this by stating that
‘consideration shall be given to’ promoting the best possible resource management. This was also
clearly expressed in the decision memo that formed the basis for the regulatory amendment of 26
June 2013.
The other consideration, that the owners can expect a return on the capital invested, refers to the
principle that the owners can expect a rate of return of approximately 7% on their investments in
the system. This principle was continued in Gassled. The reference to ‘capital invested’ indicates
that it is the total investments in the infrastructure system that shall yield a return. How much the
owners have paid for ownership interests or their expectations of future cash flows is not relevant
in this context.
The consideration for a reasonable return was taken into account in the tariff amendment in that the
assumed return level was ensured through historical earnings and existing transport agreements.
This was clear from Gassco’s calculations based on historical investments and earnings in the
individual systems. In addition, the establishment value in Gassled was used as an aid when
calculating the return, since it had been set on the basis of the residual value of the individual
systems. Calculations of the rate of return based on historical earnings yielded the same result as
calculations based on the establishment value.
The above-mentioned considerations were thoroughly assessed in the decision memo of 26 June
2013. The courts can carry out a legality review to ensure that the considerations are satisfactorily
attended to, but not a review of the discretionary assessment of the considerations or the expediency
of the decision.
The Amending Decision is not in contravention of ECHR P1-1
It is not contested that the Gassled owners’ right of ownership to the physical facilities in Gassled
is protected under ECHR Protocol 1 Article 1. In the State’s view, however, the provision is not
applicable in the case, because the Amending Decision does not interfere in any way with their
ownership position and does not have a bearing on existing gas transport agreements. The
Amending Regulations only regulate tariffs with effect for future agreements.
Nor do the appellants not have ‘right of ownership’ to future tariff revenues.
ECHR P1-1 does not protect the right to future earnings unless there is a legitimate expectation of a
specific future utilisation of property. The appellants have not had a legitimate expectation that the
tariffs would remain unchanged until the end of 2028 for gas transport agreements not yet entered
into. Nor do they have a legitimate expectation of a higher return than assumed in the licences for
the individual transport systems in Gassled, which was ensured when the tariff amendment was
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adopted.
Alternatively, if the regulation of the tariffs is found to fall under ECHR P 1-1, it is argued that the
provision has not been contravened. The amendment is a form of public regulation that is covered
by what is known as the control rule in ECHR P 1-1 (2). There is sufficient legal authority for the
regulation in law and regulations, and it safeguards important public interests relating to the best
possible management of society’s resources. Furthermore, it meets the requirement for
proportionality between the objective and the consequences of the interference. This assessment
must take into account the substantial tariff revenues the owners will receive in any case, both
during the licence period seen as a whole and during the period after the regulatory amendment is
adopted, and the great importance lower tariffs have for resource management. The fact that the
appellants have bought ownership interests in the system after parts of the assumed return have
been earned cannot mean that they have a stronger protection under the provision than their legal
predecessors.
The appellants’ alternative claim for compensation
The alternative claim for compensation in damages presupposes that the regulatory amendment is
valid and not in contravention of ECHR P 1-1. Nor is it argued that the decisions on approval of
the appellants’ acquisition of ownership interests in Gassled are invalid.
The State contests that the Ministry breached statutory or non-statutory case processing or
guidance rules in connection with the processing of the applications for the approval of transfers of
ownership interests in Gassled. In connection with such applications, the Ministry must consider
whether the acquiring party has the necessary technical competence and financial capacity. The
commercial relationship between seller and buyer, the division of risk between them and the
amount of the purchase price are not something the Ministry shall consider or take a stance on in
that connection.
Neither when they signed the purchase agreements nor when notification of the approvals was
given were the appellants of the view that the tariffs in the Tariff Regulations had been finally
stipulated until 2028. Their own investment documents, documents from the seller side and the
advice they received from their own advisers all show that they were aware of the possibility of the
Ministry amending the Tariff Regulations. They were also aware of what triggered this regulatory
competence. This represented a commercial ‘regulatory risk’ that they had an incentive to clarify
the factual circumstances around, to regulate in the purchase agreements and to take into account in
the negotiations on the purchase price etc.
What knowledge they had and what assumptions they used as the basis for the acquisition of
ownership interests in Gassled must be assessed individually for each of the appellants. If any of
them were in ignorance of the basis for and possibility of a tariff amendment, this does not
constitute grounds for holding the State liable in damages. The guidance the appellants seem to be
calling for concerned matters that were not relevant to the Ministry’s assessment of whether
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consent to the transactions should be granted. Moreover, information about the rules and the
authorities’ right to stipulate lower tariffs was accessible in official documents and licences. The
competence to stipulate tariffs follows directly from the Petroleum Activities Act and the
Petroleum Activities Regulations.
Nor did the appellants ask directly about the Ministry’s competence to regulate the tariffs. The
Ministry nonetheless provided information about the fact that the Ministry regulates the return in
Gassled and that it may stipulate new tariffs. This was done in a draft approval decision that was
sent to the appellants before the final decisions. All the companies confirmed in writing that they
upheld their applications for consent. Moreover, the sale of ENI’s ownership interest in Gassled to
Solveig on 30 April 2012 shows that the right to make amendments did not affect the companies’
commercial assessment of the ownership interests, as the sale took place after Gassco had informed
them about the Ministry’s work on considering possible tariff amendments.
In connection with Njord’s acquisition of ExxonMobil’s ownership interests, the Ministry
considered the new owners’ financial capacity and technical expertise. As part of this process, the
Ministry received calculations from Gassco of the earnings in Gassled compared with the value
used as the basis for the establishment of Gassled. The calculations showed that the total earnings
were close to reaching the establishment value. At that point in time, however, the Ministry did
not have insight into the basis for the calculations or whether they indicated that the assumed rate
of return in Gassled had been achieved. There was therefore no reason for the Ministry to pass on
these calculations to the appellants.
Through the operator Gassco, the sellers had access to the historical investments in the different
systems, the transported volumes and capacity bookings made. The buyers therefore had both an
incentive and an opportunity to obtain this information from the sellers. The Ministry cannot be
blamed for the buyers not asking for such information from the sellers, or for them incorrectly
assessing the factual basis for tariff regulation.
It is not correct, as the District Court’s judgment states, that the Ministry’s management ‘was
unaware of its scope of competence’ and assumed that it was not permitted to stipulate new, lower
tariffs if the assumed rate of return was achieved. But when the Ministry gave its consent to the
various transactions in 2011, it had not yet started any work on considering whether the return in
Gassled gave grounds for a tariff amendment, much less on considering when and how it should
intervene. Work on a possible tariff amendment was initiated in early January 2012, when the
NCS 2020 report was published. Only after a year’s work was the basis for a tariff amendment
clear, and the consultation memo was distributed for consultation in January 2013.
The appellants have argued that the Ministry’s failure to establish a system for measuring and
publishing the return in Gassled meant that the system for return regulation was not transparent or
predictable. When they participated in the bidding, however, the companies were aware that the
system was subject to return regulation and that the Ministry could set new and lower tariffs. They
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were also aware that no such system for continuous measurement of the return had been
established. Moreover, the tariff system was designed by the selling oil companies. Therefore, the
buyers could and should have obtained insight into matters of significance to assessing the
[Ministry’s] regulatory competence and the risk associated with it.
At no time has the Ministry provided incorrect information about its competence to amend the
Tariff Regulations, nor has it withheld information about this in a reprehensible manner.
In the draft and final letters of consent, clear information was provided about this competence,
without any work on considering a tariff amendment having been planned or initiated.
On this basis, no breach has taken place of provisions on the duty to provide guidance in the
Public Administration Act Section 11 or of non-statutory requirements for good administrative
practice. Satisfactory guidance was provided about the return regulation and the fact that the
tariffs can be amended.
There is therefore no basis for any liability in damages as a result of lack of guidance or
information on the Ministry’s part. The appellants have not had any expectation worthy of
protection under the law of damages to the effect that the tariffs could not be amended during the
licence period. They are highly professional parties that must be expected to familiarise themselves
with key regulations that have a bearing on their investments and to consider the risk of future
regulatory amendments. In the sales and purchase agreements with the sellers, the appellants
expressly accepted this risk, and they hired legal and other advisers that provided guidance about
the conditions for stipulating tariffs and the possibility of regulatory amendments.
Under all circumstances, a gross breach of the duty to provide guidance is required to give rise to
liability in damages on the part of the public administration. In the State’s view, the Ministry has
clearly not ignored requirements that ‘can reasonably’ be made in connection with the
consideration of applications for approval, cf. the Compensatory Damages Act Section 2-1 1.
Alternatively, it is argued that there is no causal connection between a possible basis for liability
and any financial loss. Firstly, it is a premise for the claim concerning liability in damages that the
regulatory decision is valid, and, in such case, the tariff amendment would have been implemented
in any case. Secondly, it is argued that the transactions would have been carried out in any case.
The appellants were aware of the Ministry’s competence to make amendments, and it is not
probable that further guidance on this point would have been capable of changing the terms and
conditions or the purchase price. This is illustrated by the fact that Solveig bought the Eni
ownership interest after being informed about the Ministry’s work on assessing the tariffs.
The respondent has entered the following claim:
1.

That the appeal be rejected.

2.

That the State represented by the Ministry of Petroleum and Energy be awarded the
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costs of the case before the District Court and the Court of Appeal.
THE COURT OF APPEAL’S VIEW OF THE CASE
1 What is the correct legal authority for the tariff amendment?
The first question the Court of Appeal must consider is what the correct legal authority is for the
Ministry’s decision of 26 June 2013 to amend the tariffs in Gassled. As mentioned, the appellants
have argued that the Petroleum Activities Act Section 4-8 second paragraph is the only provision
under which the Ministry is competent to amend the tariffs.
1.1

Legal authority for the Tariff Regulations

As explained above, the Tariff Regulations were adopted on 20 December 2002 in connection with
the establishment of Gassled, the same day the Establishment Agreement and the Participants’
Agreement for Gassled were signed. On the same date, a new Chapter 9 on access to the upstream
gas pipeline networks was added to the Petroleum Activities Regulations.

The decisions of 20 December 2002 must be seen in conjunction with the amendments to the
Petroleum Activities Act adopted through the Act of 28 June 2002 No 61, which implemented the
EU’s Gas Market Directive (Directive 98/30/EC) in Norwegian law. The Directive largely concerned
‘downstream’ gas transport and supply, in other words gas infrastructure and distribution from
processing plants or landing terminals and out to the end users. The development of such a
distribution network in Norway has been very limited. This part of the Gas Market Directive was
implemented in law in the Act of 28 June 2002 No 61 concerning common rules for the internal
market in natural gas (the Natural Gas Act).
Article 23 of the Directive includes a provision that states that gas production companies and shippers
and recipients of natural gas shall be ensured access to ‘upstream pipeline networks’. This is defined
as pipeline networks from the production facilities to processing plants or onshore receiving facilities,
including the whole gas pipeline network on the Norwegian continental shelf. In order to implement
this rule, it was necessary to include a provision in the Petroleum Activities Act that stated that
natural gas undertakings etc. that were covered by the Directive have right of access to upstream
pipeline networks. In other words, the provision in the Petroleum Activities Act Section 4-8 first
paragraph first sentence, which stated that the Ministry may decide that facilities can be used by
others, was not deemed to be sufficient. In Proposition to the Odelsting No 81 (2001–2002), pp. 3–4,
the following is stated in regard to this:
‘The proposed amendment to the Petroleum Activities Act Section 4-8 concerns third-party
access to the pipelines on the Norwegian continental shelf that are covered by the Directive.
This paragraph must be adapted to the Directive’s requirement that gas undertakings and
eligible customers shall be entitled to third-party access to these pipelines. The criteria for
third-party access etc. will, as mentioned, be stipulated in more detail in the Petroleum
Activities Regulations.
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The proposed legislative amendment is of a technical nature and without significant
effect for Norway’s current petroleum policy.’
After the legislative amendment, the Petroleum Activities Act Section 4-8 first
paragraph read as follows (the new provisions in italics):
‘The Ministry may decide that facilities comprised by Sections 4-2 and 4-3, and which are
owned by a licensee, may be used by others, if so warranted by considerations for efficient
operation or for the benefit of society, and the Ministry deems that such use would not
constitute any unreasonable detriment of the licensee’s own requirements or those of someone
who has already been assured the right of use. Nevertheless, natural gas undertakings and
eligible customers domiciled in an EEA State shall have a right of access to upstream pipeline
networks, including facilities supplying technical services incidental to such access. The
Ministry stipulates further rules in the form of regulations and may impose conditions and
issue orders relating to such access in the individual case. ’
As is clear, a provision was also included stating that further rules on third-party access may be
stipulated in the form of regulations, as well a provision on individual conditions and orders. As
mentioned in the quoted passage from Proposition to the Odelsting No 81 (2001–2002), it was
assumed that more detailed rules for third-party access would be stipulated in the form of regulations.
Such rules were adopted in the two regulatory decisions of 20 December 2002. A
comprehensive Royal Decree was adopted as the basis for the decision to include a new Chapter
9 in the Petroleum Activities Regulations. The Decree is dated 18 December, but the official
date is 20 December 2002. No separate decision memo or similar has been presented for the
Tariff Regulations, but the provisions on tariffs are referred to in the Royal Decree. Concerning
the basis for the two regulatory decisions, the following is stated in the introduction to the
Decree:
‘Norwegian gas activities are now undergoing a period of restructuring. The Norwegian Gas
Negotiation Committee (GFU) was permanently wound up with effect from 1 January 2002,
and the companies now sell their natural gas individually. In connection with the partial
privatisation of Statoil, a separate company was formed that is wholly owned by the
Norwegian state. The company, Gassco AS, operates most of the gas transport system,
thereby ensuring impartial and efficient operation and development. In addition, the Storting
has adopted legislative amendments to implement the provisions of Directive 98/30/EC of
the European Parliament and of the Council concerning common rules for the internal
market in natural gas (the Gas Market Directive) in Norwegian law.
In connection with the consideration of Proposition to the Storting No 36 (2000–2001), the
Storting requested that negotiations be initiated between relevant owners with a view to
achieving a new, uniform ownership structure for pipelines and transport-related facilities
for natural gas. Joint ownership of the infrastructure will facilitate more efficient operation
and further development of the transport system. The owners of the pipelines and processing
plants for natural gas have notified the Ministry that they have agreed on the terms and
conditions for the establishment of a new, uniform ownership structure (Gassled).
The winding up of the GFU scheme and the transition to company-based sales, as well as the
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implementation of the Gas Market Directive in national law, necessitate changes to the
current arrangement for allocating rights to use capacity in pipelines and pertaining facilities
for natural gas. It is important to establish objective and transparent terms and conditions for
the transport of natural gas on the Norwegian continental shelf. The principles for access to
the pipelines (access regime) will be set out in a new chapter that is added to the Petroleum
Activities Regulations. Tariffs will be stipulated in separate regulations adopted by the
Ministry of Petroleum and Energy.’
The new rules on third-party access to the gas transport system were intended to apply to all upstream
gas pipeline networks on the Norwegian continental shelf. Two forms of regulation were adopted,
however: one for the systems that were to be included in the new Gassled system, and one for all other
gas pipelines. Section 3 of the Royal Decree states as follows:
‘The new chapter in the Petroleum Activities Regulations sets out the main principles
for the new access regime. The principles on which the rights of use are based will apply
to all upstream pipeline networks and facilities for the processing of natural gas on the
Norwegian continental shelf, as well as the landing terminals. For the part of the
transport system included in the new, uniform ownership structure, Gassled, the plan is
to regulate the tariffs in separate regulations. The current principles for stipulating tariffs
that give the owners a reasonable rate of return while also preventing additional profits
from being taken out in the pipelines, will continue to apply. The Ministry can issue
supplementary provisions in regulations adopted by the Ministry or in the form of
individual decisions.’
Furthermore, Section 7 of the Decree states:
‘Chapter 9 distinguishes between upstream gas pipeline networks for which the Ministry
stipulates tariffs in separate regulations (Gassled) and upstream gas pipeline networks where
the parties themselves can negotiate commercial agreements for rights of use as before. In
addition, agreements for use of capacity in upstream gas pipeline networks for which the
Ministry stipulates tariffs will have to be in line with standard agreements drawn up by the
operator in consultation with the owners and users and approved by the Ministry. In other
upstream gas pipeline networks, agreements concerning right of use must, as before, be
approved by the Ministry in accordance with Section 4-8 of the Petroleum Activities Act.
The Ministry’s right to stipulate tariffs is not limited to the above-mentioned cases,
however.
The distinction between upstream gas pipeline networks for which the Ministry stipulates
tariffs (Gassled) and the rest is reflected in the fact that not all the provisions of Chapter 9
are applied to all upstream gas pipeline networks on or from the Norwegian continental
shelf. Pursuant to Section 69 first paragraph, some provisions shall only apply to the
upstream gas pipeline networks and other facilities that fall under the scope of separate
regulations stipulating tariffs (Gassled).’
Section 69 first paragraph of the Regulations states:
‘The rules in Section 59, fourth subsection, Section 61, Section 63, Section 64 third and
fourth subsections, Section 65 and Section 66 second, third, fourth and fifth subsections
shall only apply to the upstream gas pipeline network covered by the Tariffs Regulations.’
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This means that a number of the provisions on third-party access in Chapter 9 of the Petroleum
Activities Regulations only apply to Gassled. For gas transport systems that were not part of
Gassled, the previous system would still apply, so that owners and shippers negotiated transport
agreements that the Ministry, pursuant to the Petroleum Activities Act Section 4-8 second
paragraph, had to approve, and could, if applicable, change.
New regulations setting out more detailed provisions on third-party use were subsequently
adopted: the Regulations of 20 December 2005 No 1625 relating to the use of facilities by others
(Third-party Access Regulations). Here, conditions are stipulated for third-party access and
principles that shall form the basis for the parties’ negotiations on tariffs, among other things.
Section 1 states that the regulations apply insofar as the Tariff Regulations do not provide
otherwise. This means that the provisions in the Third-party Access Regulations that state that the
tariffs shall be agreed between the parties, based on general principles for the rate of return etc., do
not apply to Gassled.
The Tariff Regulations were adopted under the legal authority of the Petroleum Activities Act
Section 10-18 first paragraph and Section 4-8, and the Petroleum Activities Regulations Section
70. The Regulations of 20 December 2002 amending the Petroleum Activities Regulations, and
adding Chapter 9, are also stated to have been adopted under the legal authority of the Petroleum
Activities Act Section 10-18 first paragraph and Section 4-8. The appellants have pointed out that
it is not specified which paragraph of Section 4-8 provides legal authority for these regulations.
Based on the background described above, there is little doubt that the provisions on third-party
access in Chapter 9 of the Petroleum Activities Regulations were adopted pursuant to Section 4-8
first paragraph. That was where the provisions of the Gas Market Directive on third-party access
were implemented, among other things in the form of a regulatory provision.
It is common to only mention the section of the Act, and not the paragraph or sentence, that
provides legal authority for regulations. In the Ministry of Justice’s guide Lovteknikk og
lovforberedelse (‘Legal
technique and the preparation of legislation’ – in Norwegian only) (February 2000), section 14.6.2
concerning specification of legal authority states that it is normally ‘superfluous to refer to the
paragraph and sentence of the section that provides legal authority’. In the Court of Appeal’s
opinion, there is therefore no reason to emphasise that it is not specified which paragraph of
Section 4-8 the Regulations are based on. Nor is there reason to emphasise that, for Section 10-18
of the Petroleum Activities Act, it is specified that only the first paragraph provides legal authority.
This may be because Section 10-18 contains several regulatory provisions, where only the first
paragraph is relevant. In Section 4-8, it is only the first paragraph that contains an express
regulatory provision.
As mentioned, the Tariff Regulations were adopted pursuant to Section 70 of the Petroleum
Activities Regulations. The first paragraph of this provision reads as follows:
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‘The Ministry stipulates supplementary provisions to the rules of this chapter through
regulations or by individual decisions.’
In the Royal Decree of 20 December 2002, the following is stated in the specific comments on
Section 70:
‘Pursuant to the first paragraph, the Ministry may stipulate supplementary provisions
through regulations or individual decisions. Among other things, the regulations on the
stipulation of tariffs for the use of upstream pipeline networks will be issued pursuant to this
provision.’
Based on this, there is little doubt, in the Court of Appeal’s view, that the Tariff Regulations were
adopted pursuant to Section 70 first paragraph of the Petroleum Activities Regulations, which, in
turn, were adopted pursuant to Section 4-8 first paragraph second sentence and Section 10-18 first
paragraph of the Petroleum Activities Act. In point 14.6.2 of the guide mentioned above
(Lovteknikk og lovforberedelse), it is stated that, if regulations are adopted pursuant to other
regulations, the paragraph specifying the legal authority for the first regulations shall not just refer
to the regulatory legal authority but also to the statutory provision under which the regulations
were adopted.
As a general principle, regulations can be amended by a new regulatory decision, provided that the
Amending Decision is based on the same statutory provisions as the original regulations. In
principle, separate legal authority is not needed to reverse the original regulations, as is required
for individual decisions, cf. the Public Administration Act Section 35. However, it is conceivable
that the Amending Decision – even though it formally amends a set of regulations – must be
deemed to be an individual decision, possibly in addition to being a regulatory decision, or that
other legal barriers apply to the Amending Decision.
The next question is therefore whether there is anything to indicate that the decision to amend the
tariffs in the Tariff Regulations would have to be based on the Petroleum Activities Act Section 4-8,
even though the Tariff Regulations were adopted pursuant to the chain of legal authority mentioned
above.
1.2

The system for entering into transport agreements in Gassled

1.2.1 The third-party access regime in Gassled
The appellants have argued that, at the start-up of Gassled, a standard transport agreement was
negotiated that was approved by the Ministry, and that was based, among other things, on the tariffs
stipulated in the Tariff Regulations. When the shippers book capacity in Gassled, a new transport
agreement is not entered into, but a ‘call-off’ of capacity in accordance with the standard agreement
entered into. According to the appellants, the regulation of the tariffs for future bookings must
therefore be considered an ‘amendment’ of stipulated tariffs, and it is only the Petroleum Activities
Act Section 4-8 second paragraph that provides legal authority for that.
As mentioned, it is clear from the Royal Decree of 20 December 2002 that a separate third-party
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access regime was adopted for Gassled. In the quote from Section 7 of the Decree included above, it
is stated that, in Gassled, ‘agreements for use of capacity will have to be in line with standard
agreements drawn up by the operator in consultation with the owners and users and approved by the
Ministry’. In gas pipeline networks that are not part of Gassled, ‘agreements concerning right of use
must, as before, be approved by the Ministry in accordance with Section 4-8 of the Petroleum
Activities Act’.
Pursuant to the Petroleum Activities Regulations Section 61 first paragraph – which only applies to
Gassled, cf. Section 69 first paragraph – the owners of Gassled shall make spare capacity available to
the operator (Gassco), who shall make it available collectively to potential shippers. The first
paragraph third sentence states that ‘Agreements in the primary market are to be entered into with the
operator on behalf of the owner’. Section 61 third paragraph states that Gassco shall allow shippers to
book spare capacity pursuant to more detailed rules stipulated in the third to seven paragraphs. This
constitutes the shippers’ ‘booking’ of capacity. In other words, it is, in practice, the shippers that
enter into agreements for the use of capacity in Gassled by booking capacity with the operator, who
acts on the owner’s behalf. The agreement is entered into on the basis of the conditions stipulated in
the regulations and in the standard transport agreement, and through the shipper’s booking, the owner
is bound by the agreement on the standard terms and conditions. In the special comments on Section
61 of the Royal Decree, the following is stated in this regard:
‘[T]he owners of such upstream gas pipeline networks [will] not have commercial freedom to
negotiate terms for the right to use spare capacity in the upstream gas pipeline network with
potential users. This is because the tariff in the primary market is stipulated by the Ministry,
and a standard agreement drawn up by the operator and approved by the Ministry must be used
in the primary market, cf. Section 65 second paragraph.’
This is also mentioned on page 230 of Karset, Grøndalen & Lunne, Den nye reguleringen av
oppstrøms gassrørledningsnett (2005), which states:
‘Through the booking, the shipper also accepts the conditions set out in the transport
agreement, and when Gassco allocates capacity, a binding agreement is then deemed to have
been entered into. In this context, the allocation must be deemed to constitute acceptance of
the shipper’s booking.’
The system whereby agreements are entered into based on fixed standard terms and conditions is
specified in more detail in Section 65 first and second paragraphs of the Petroleum Activities
Regulations, which state:
‘Section 65 The Ministry’s handling of agreements for use
The individual agreement for the use of capacity in an upstream pipeline
network that is entered into with a natural gas undertaking or eligible customer shall
not be forwarded to the Ministry for approval, unless otherwise decided by the
Ministry.
Agreements in the primary market shall be entered into in accordance with a
standard agreement drawn up by the operator and approved by the Ministry. When
drawing up the standard agreement, the operator shall consult the owner and users
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of the relevant upstream pipeline network and give their interests reasonable
consideration.’
The first paragraph states that ‘the individual agreement for the use of capacity’ shall not be
submitted to the Ministry for approval. This refers to the concrete agreements that are entered into
when the shippers book capacity, based on the conditions set out in the Petroleum Activities
Regulations and the standard transport agreement. It does not refer to the standard agreement,
which, on the contrary, shall be approved by the Ministry, cf. the second paragraph. In the special
comments on Section 65 of the Royal Decree, the following is stated:
‘Pursuant to the Petroleum Activities Act Section 4-8 first paragraph, agreements concerning
the use by others of facilities that fall under the scope of Sections 4-2 and 4-3 of the Act
shall be subject to approval by the Ministry. An upstream gas pipeline network will be such
a facility in the sense of the Petroleum Activities Act. ...
Pursuant to Section 65, however, individual agreements for the use of upstream gas pipeline
networks for which the Ministry stipulates tariffs in the primary market in separate
regulations (Gassled) shall not in principle be subject to approval by the Ministry. The
Ministry can nevertheless decide that all or certain agreements or types of agreements shall
be submitted to the Ministry for approval pursuant to the rules laid down in Section 4-8 of
the Petroleum Activities Act.’
The first paragraph of the quote makes reference to the Petroleum Activities Act Section 4-8 first
paragraph. This must be an error and the intended reference must be to the second paragraph,
because that is where it is stated that ‘Any agreement on the use of facilities comprised by Sections
4-2 and 4-3 shall be submitted to the Ministry for approval’.
The standard agreement for the transport of gas in Gassled is dated 1 January 2003. It sets out a
number of provisions on the Gassled owners’ duty to receive gas, on the shippers’ right to spare
capacity, on the shippers’ payment etc. Clause 1.1 of the standard agreement states:
‘The Shipper’s Bookings and the Terms and Conditions, the Appendices and the relevant
parts of the Shipper Manual constitute the Transportation Agreement.’
Based on the system described in the Petroleum Activities Regulations Chapter 9, the statements in
the Royal Decree of 20 December 2002 and the above-mentioned wording in the standard
agreement, the Court of Appeal finds it to be clear that no binding transport agreement is entered
into between the owner and the shipper before the shipper books spare capacity in Gassled. The
booking is made on the basis of the provisions of the Petroleum Activities Regulations and the
standard agreement, and the owner is neither entitled to deny an eligible shipper access nor to
negotiate any of the general terms and conditions. Nor does the ‘transport agreement’ that is
entered into – as stipulated in the Petroleum Activities Regulations Section 65 first paragraph –
normally have to be approved by the Ministry.
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1.2.2

The rules relating to tariffs in Gassled

Clause 5.1 of the standard transport agreement states that the tariffs shall be calculated on the basis
of the provisions of the Tariff Regulations. The Tariff Regulations are adopted pursuant to the
Petroleum Activities Act Section 70 first paragraph, but the stipulation of the tariffs shall follow
the principles set out in the Petroleum Activities Regulations Section 63, first to fourth paragraphs,
which state:
‘Section 63 Tariffs for agreements in the primary market
Tariffs for agreements in the primary market shall be in accordance with the
provisions laid down in and pursuant to this chapter.
A tariff shall be paid for the right the user has to capacity in the upstream
pipeline network irrespective of whether that capacity is actually used.
The tariff consists of a capital element and an operating element.
The capital element is stipulated by the Ministry. When stipulating it, consideration
shall be given to promoting the best possible management of resources. Furthermore, the
capital element must be so stipulated that the owner can expect a reasonable return on the
capital invested. Other special circumstances may also be taken into account.’
In the special comments on Section 63 of the Royal Decree, the following is stated:
‘The first paragraph states that the owner of upstream gas pipeline networks for which the
Ministry stipulates tariffs cannot demand payment for right of use over and above what is
stated in the provisions laid down in and pursuant to Chapter 9. In practice, this means that
the tariffs in the primary market for the use of capacity in Gassled will be regulated in
separate regulations adopted by the Ministry. ...
The fourth paragraph sets out rules for the stipulation of the capital element. The capital
element is stipulated by the Ministry. It is stated in the second sentence that, in its
stipulation, the Ministry shall give consideration to promoting the best possible resource
management. Moreover, it follows from the third sentence that the capital element shall be
stipulated so that the owners can expect a reasonable return on invested capital. Tariffs in
new pipelines are stipulated so that the owners can expect a real rate of return on the total
capital of 7% before tax, with a possibility of minor additional revenues to stimulate
increased utilisation and cost-effective operations. The stipulation of the return on pipelines
and pertaining facilities is based, among other things, on the condition that profit shall
largely be made on the field. ...’
Section 7 of the Royal Decree states the following about the tariffs in general:
‘Tariffs stipulated by the Ministry will contribute to good predictability and transparency
for potential users of the upstream gas pipeline networks – in practice Gassled – and thus
contribute to ensuring access to these networks for natural gas undertakings and eligible
customers. Stipulated tariffs that are known in advance will also facilitate good resource
management and simplify existing complex commercial arrangements.’
It is also clear from the Decree that the regulation of the tariffs in the Tariff Regulations is an
integral part of third-party access regime in Gassled, cf. Section 5 of the Decree:
‘Together with the Storting’s legislative decision of 21 June 2002 on an act relating to
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common rules for the internal market in natural gas etc., the proposed rules will implement
the Gas Market Directive in Norwegian law, cf. also Proposition to the Odelsting No 81
(2001–2002) and Recommendation to the Odelsting No 84 (2001–2002). The proposed
amendments are also intended to establish a system for access to upstream gas pipeline
networks adapted to company-based sales of natural gas from the Norwegian continental
shelf and the new ownership structure for pipelines, processing facilities and transportrelated facilities.
The uniform gas transport system, Gassled, is used by parties other than its owners. It is
therefore important that the Ministry stipulates the tariffs for this part of the gas activities in
order to ensure that users have access on equal terms. The tariff payments will go to the
owners of Gassled via Gassco, and will be consistent with the Ministry’s previously
stipulated permitted total return on the investments in the pipeline system. The Ministry
will stipulate tariffs for Gassled in separate regulations. ’
In other words, when Gassled was established, a new comprehensive regime was created for
third-party access to the Gassled system, with general provisions on booking, transport conditions
and tariffs, among other things. Unlike under the previous system, no transport agreements are
negotiated that must be approved by the Ministry. In the Gassled regime, the concrete transport
agreements are entered into when the shippers book capacity, based on the standard terms and
conditions set out in the Petroleum Activities Regulations, the Tariff Regulations and the standard
agreement.
The difference between the two systems is also evident when the wording of the Petroleum
Activities Act Section 4-8 second paragraph is compared with the wording of the Petroleum
Activities Regulations Section 63 fourth paragraph. Pursuant to the former, the Ministry may
stipulate tariffs and other conditions ‘in order to ensure that implementation of projects is carried
out with due regard to considerations relating to resource management’. It is natural to understand
this to refer to concrete projects; the projects for which approval is sought. The wording of the
Petroleum Activities Regulations Section 63 fourth paragraph is more general: when stipulating the
capital element in the tariffs, ‘consideration shall be given to promoting the best possible
management of resources’. This is related to the fact that the Petroleum Activities Regulations
Section 63 sets out principles for the stipulation of general tariffs, in the form of regulations
adopted pursuant to Section 70. In other words, the assessments pursuant to Section 63 fourth
paragraph do not refer to concrete projects, but consideration shall be given to the tariffs promoting
the best possible management of resources in general.
It follows from the Tariff Regulations Section 4 that the new tariffs stipulated in the Ministry’s
decision of 26 June 2013 only applied to ‘the right to use [the relevant tariff area] agreed after 1
July 2013 for use before 1 October 2016’. In other words, the new tariffs only applied to new
capacity bookings, but not to existing agreements (bookings) for the use of capacity. This means
that the tariff amendment does not interfere with existing transport agreements. In other words, the
tariff amendment entails an amendment of the general conditions for gas transport in Gassled, with
effect for future bookings.
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1.3

The legal authority for amending tariffs is the Petroleum Activities Act Section 4-8 second
paragraph

1.3.1 Does amendment of the tariffs in Gassled need to be based on Section 4-8 second paragraph?
So, when Gassled was established, a new regime was established for third-party access. For gas
transport systems that are not part of Gassled, the old system continued to apply, which means,
among other things, that transport agreements must be submitted to and approved by the Ministry
pursuant to the Petroleum Activities Act Section 4-8 second paragraph. Some new rules were also
adopted for such systems by making some of the provisions in the Petroleum Activities
Regulations Chapter 9 applicable to them, cf. the Regulations Section 69. That is of no
significance to the present case.
The appellants have argued that the Petroleum Activities Act Section 4-8 second paragraph is the
only provision that provides legal authority for amending stipulated tariffs. They claim that
Section 4-8 is a special provision for regulation by the authorities of third-party use of facilities,
and that the Ministry’s competence to amend tariffs and other conditions – also for Gassled – is
regulated in Section 4-8 second paragraph, which reads as follows:
‘Any agreement on the use of facilities comprised by Sections 4-2 and 4-3 shall be submitted
to the Ministry for approval unless otherwise decided by the Ministry. The Ministry may on
approving an agreement according to the first sentence, or in the event that no such agreement
is reached within a reasonable period of time, as well as in the case of an order according to
the first paragraph, stipulate tariffs and other conditions or subsequently alter the conditions
that have been agreed, approved or stipulated, in order to ensure that implementation of
projects is carried out with due regard to considerations relating to resource management and
providing the owner of the facility with a reasonable profit taking into account, among other
things, investments and risks.’
In the Court of Appeal’s view, it is difficult to reconcile the appellants’ claim with the comments
in Section 7 of the Royal Decree of 20 December 2002 that a distinction was introduced between
Gassled and other gas pipeline networks, where it is only outside Gassled that agreements
concerning right of use must ‘as before, be approved by the Ministry in accordance with Section 48 of the Petroleum Activities Act’. For Gassled, all the key conditions for third-party access are, as
mentioned, stipulated in the Petroleum Activities Regulations, the Tariff Regulations and the
standard transport agreement. By booking capacity in the system, the shippers accept the
applicable conditions, and are thereby given a right to ship and a duty to pay tariffs based on the
volume for which capacity is booked, without the Ministry having to approve the individual
transport agreements.
In the Act of 27 June 2003 No 68 (entered into force 1 July 2003), i.e. six months after Gassled
was established, a specification was included in the Petroleum Activities Act Section 4-8 second
paragraph that the Ministry could not only stipulate tariffs and other conditions, but also ‘alter’
conditions that had previously been agreed or stipulated. The appellants have argued that this
right to make amendments also applies to the tariffs stipulated in the Tariff Regulations.
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In the preparatory works to this legislative amendment, Proposition to the Odelsting No 46 (2002–
2003), section 2.4.2, it is stated that:
‘As mentioned, agreements [on the use of facilities by third parties] are normally entered
into for a long period of time. Circumstances can therefore arise that entail a significant
change in the situation that prevailed when the conditions were approved or stipulated. This
can result in previous agreements and approved or stipulated conditions having unintended
and disadvantageous financial effects.
This was the case for the Ula field. A drastic fall in oil prices meant that a substantial
proportion of the revenues from the production was spent on covering the tariffs for
transport to shore. The negotiations between the licensees involved did not lead to an
adjustment of the tariffs. The result was that it was considered whether to shut down
production earlier than planned. In such case, resources that it would be profitable to recover
from a socio-economic perspective would be lost.
The Ministry considered it clear that the tariff level was an obstacle to responsible utilisation
of the resources in the Ula field. Responsible resource utilisation indicated significantly
reducing the transport tariff. The Ministry believed that such a reduction could be carried out
without the pipeline owner being denied a reasonable return in future.
On this basis, the Ministry made a decision to reduce the tariff pursuant to
- non-statutory principles of administrative law concerning reversal of individual
decisions, cf. [the Public Administration Act] Section 35 fifth paragraph, and
- the Petroleum Activities Act Section 4-3 first paragraph, cf. Section 4-8 second
paragraph, cf. [the Petroleum Activities Regulations] Section 28 third paragraph.
The Ministry now sees a need to clarify the right to intervene if previously stipulated tariffs
and conditions constitute an unreasonable obstacle to the implementation of otherwise socioeconomically profitable projects. It is therefore proposed that it be specified in the Act that
the Ministry can alter already approved or stipulated tariffs and other terms and conditions
for the use of facilities covered by Section 4-2 and Section 4-3. It is a condition, however,
that this legal authority shall only be used to ensure that socio-economically profitable
projects are implemented or initiated, while also ensuring that the owner of the infrastructure
in question is ensured a reasonable profit based on its overall investments and previous
revenues…
This right of reversal will be a result of the State’s general right and duty to regulate
business activity. [...] Normally, it will also be possible for already established conditions for
the use of facilities by others to be reversed pursuant to the right to reverse administrative
decisions that follows from general principles of administrative law and non-statutory
principles of administrative law relating to reversal. The Ministry thus finds that it will not
be in contravention of the Norwegian Constitution Article 97 to apply the law in relation to
tariffs and conditions already approved or stipulated by the Ministry. It is therefore proposed
that the new provision will also be applicable in relation to tariffs and conditions that have
been approved or stipulated before the amendment enters into force.’
The Ula case mentioned in the proposition concerned a relatively short oil pipeline from the Ula
field to Ekofisk. A relatively high tariff was stipulated for the Ula pipeline. When production on
the Ula field declined, the operator BP believed that continued production was not profitable
because of the high transport costs. BP therefore asked the Ministry to stipulate a lower tariff. In
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February 1999, the Ministry made a decision to this effect. Statoil appealed the decision. The
decision was upheld by the Royal Decree of 25 June 1999. It was concluded that both nonstatutory principles of administrative law concerning reversal and petroleum legislation provided
legal authority for amending the previously stipulated tariffs. As regards the right of reversal
under administrative law, the Royal Decree states as follows:
‘In order for the right to reverse a decision to the detriment of a party [pursuant to nonstatutory principles of administrative law] to apply, the considerations that favour reversal
must have significantly greater weight than those in disfavour of reversal. Moreover, the
decision must depend on a discretionary assessment on the part of the administrative
authority in question. ...
When new tariffs are to be stipulated for a pipeline by reversing a previous administrative
decision, consideration must of course be given to the interests the new decision is intended
to safeguard. The main consideration in this case is responsible utilisation of the petroleum
resources in the Ula field. When stipulating a new tariff for the Ula transport pipeline, the
Ministry’s overriding responsibility for good resource management, as it is set out in the
petroleum legislation, will therefore be a guiding principle.
The Ministry has based its decision on the assumption that the high tariff for transport
between Ula and Ekofisk will, in all probability, lead to production on the field being
discontinued before socio-economically profitable resources have been recovered, and that
considerable amounts of additional resources will thereby not be developed. These
considerations must have significantly greater weight than the importance of Statoil as
pipeline owner retaining its original tariff unreduced.’
For the Court of Appeal, it is clear that the Ula case is materially different from the amendment of
the Tariff Regulations in 2013. The Ula case concerned amendment of previously stipulated
tariffs for a specific transport agreement, while the case at hand concerns amendment of general
conditions for gas transport with effect for future transport agreements. This means that the
considerations in the Ula case are not relevant to the tariff amendment that this case concerns.
In other words, what is described in section 2.4.2 of Proposition to the Odelsting No 46 (2002–
2003) is an amendment of tariffs and other conditions in individual agreements for third-party use
that have already been entered into. When the Ministry approves or stipulates such conditions
pursuant to the Petroleum Activities Act Section 4-8 second paragraph second sentence, it makes
an individual decision. To change an individual decision, the Ministry needs a special legal basis
for reversal; it is not sufficient to have legal authority to make a new individual decision to
replace the existing one. In the Ula case, the legal basis for reversal was found in general
provisions of administrative law, cf. the Public Administration Act Section 35 fifth paragraph. It
is unclear whether the reference to ‘non-statutory principles of administrative law concerning
reversal’ in the final paragraph of the above quote from Proposition to the Odelsting No 46
(2002–2003) must be understood to mean that the specification included in the Petroleum
Activities Act Section 4-8 second paragraph was only intended as a codification of the general
non-statutory principles concerning reversal, or whether it was intended to introduce a wider right
of reversal, but that is of no significance to the present case.
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The Court of Appeal finds that the provision in the Petroleum Activities Act Section 4-8 second
paragraph that states that the Ministry may ‘alter’ stipulated tariffs is of no practical significance
to Gassled. For Gassled, general conditions for third-party access are, as mentioned, stipulated in
the Petroleum Activities Regulations Chapter 9, the Tariff Regulations and the standard
agreement. Amending these conditions cannot be deemed to constitute reversal of an individual
decision, and does not require a special legal basis for reversal. The argumentation in Proposition
to the Odelsting No 46 (2002–2003) is therefore not relevant for the right to change the conditions
for third-party access in Gassled with effect for future events.
In addition to the amendments in Section 4-8 first paragraph, the legislative amendment of 28
June 2002 also introduced a provision in the second paragraph that stated that the Ministry could
decide that individual transport agreements also outside the Gassled system did not have to be
submitted to the Ministry for approval. The Third-party Access Regulations of 20 December 2005
also stipulated general principles for such transport agreements. In the Amending Act of 19 June
2009 No 104 (in force 1 July 2009), it was specified in Section 4-8 second paragraph second
sentence that the right to amend stipulated conditions also applied in cases where the Ministry had
not received a transport agreement for approval. In Proposition to the Odelsting No 48 (2008–
2009), section 2.3.3, this legislative amendment is described as follows:
‘Through the stipulation of the TPA Regulations, the Ministry has stipulated procedural
rules that are applicable when a user needs to use other parties’ facilities that are not
regulated by the Regulations of 20 December 2002 No 1724 relating to the stipulation of
tariffs etc. for certain facilities. Furthermore, the TPA Regulations contain provisions on
tariffs and other conditions that are used as the basis for such agreements. To the extent that
the commercial parties manage to agree among themselves on agreements for use, the
Ministry finds that it is not expedient for the Ministry to consider and approve such
agreements.
…
In the same way as for agreements that the Ministry has approved, the Ministry sees a need
to be able to subsequently intervene and change existing agreements that the Ministry has
not approved, in order to ensure that projects are carried out with due regard to resource
management considerations and providing the owner of the facility with a reasonable profit.
When the Ministry does not approve an agreement for the use of facilities by others, but
only takes note of such agreement, the Ministry assumes that its right to subsequently
intervene and alter the terms and conditions of the agreement, cf. Section 4-8 second
paragraph second sentence, is not restricted in relation to agreements that have received the
Ministry’s explicit approval. In order to ensure that this is clear from the Act, the Ministry
proposes that the wording of the provision be changed so that it is clear that also conditions
that have been agreed, without being approved or stipulated, may later be altered by the
Ministry.’
In the Court of Appeal’s view, it is clear from this that the ‘two-track’ system for approval of
individual transport agreements pursuant to the Petroleum Activities Act Section 4-8 second
paragraph, on the one hand, and general conditions for transport agreements in Gassled, on the other,
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is maintained, although some general rules have also been stipulated for transport agreements outside
Gassled.
In the decision memo of 26 June 2013 concerning the tariff amendment, the following is stated in
section 4.9:
‘Prior to the establishment of Gassled, the Ministry approved the individual transport
agreements. In that connection, the tariffs were also approved or stipulated for the individual
agreements. The adoption of the Tariff Regulations and the introduction of pre-approved
standard terms and conditions entailed a change in that the Ministry’s management through
individual approvals was replaced by management through regulations and standard terms and
conditions. The legal distinction between stipulating and changing tariffs is unchanged,
however. Neither the adoption of the Tariff Regulations nor the approval of standard terms and
conditions limits the Ministry’s competence pursuant to the Petroleum Activities Act Section
4-8 to stipulate new tariffs for new transport agreements.’
In the Court of Appeal’s view, this expresses a correct understanding of the ‘two-track’ system
described above.
1.3.2 Does the requirement for ‘clear’ legal authority mean that only Section 4-8 second paragraph is
applicable?
The appellants have argued that the tariff amendment entails a significant interference in relation to
the Gassled owners, which, under the principle of legal authority, requires clear legal authority.
Reference is made to the statement in Rt. 1995 page 530 Fjordlaks (on page 537) that ‘the
requirement for legal authority must be nuanced based on, inter alia, which domain it concerns, the
nature of the interference, how it affects the parties and how burdensome it is for the affected
parties’. It is argued that the interference can be compared to a price regulation, which is an
extraordinary measure that requires clear legal authority. Furthermore, the tariff amendment has
substantial financial consequences for the owners, and it has a particularly harsh effect on a limited
group – the appellants, who have no interests as shippers. This indicates that the tariff amendment
requires clear legal authority, and only Section 4-8 second paragraph expressly provides for the
amendment of stipulated tariffs.
In the Court of Appeal’s view, however, the tariff amendment does not constitute an encroachment
on established rights for the Gassled owners. The tariffs for Gassled are stipulated as general
conditions for third-party access. It must be possible to change these conditions with effect for future
events. In the Court of Appeal’s view, there is no basis for setting out a requirement for clearer legal
authority for the regulatory amendment than that provided in the Petroleum Activities Regulations
Section 70, cf. § 63, to stipulate regulatory provisions on tariffs. Under any circumstances, a
requirement for clear legal authority cannot mean that only the second paragraph of Section 4-8 is
applicable. As mentioned, this is not the provision that provides legal authority for the tariffs in
Gassled; it is Section 4-8 first paragraph third sentence, cf. the Petroleum Activities Regulations
Section 70, cf. Section 63.
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The decision memo of 26 June 2013 section 4.9 states the following in this regard:
‘... The amendment will not intervene in transportation agreements that have already been
entered into. Although the Ministry has stipulated tariffs in the Tariff Regulations and
approved the standard terms and conditions for transportation and processing in Gassled, the
individual legal relationships are only established on reservation of capacity. Hence, the
decision does not entail a change in the legal sense. Nor does the decision entail any retroactive
or expropriation-like intervention. It is therefore not relevant to review the legal authority or
conditions for changing tariffs in established legal relationships in more detail.’
The last sentence must be understood as a reference to the Petroleum Activities Act Section 4-8
second paragraph on the amending of tariffs in individual transport agreements that have already
been entered into. The Court of Appeal can agree with the line of reasoning in the quote, and that the
above-mentioned legal authority has no bearing on the amendment of the general tariffs in the Tariff
Regulations.
1.3.3

Is the Amending Decision an individual decision or regulations in relation to the appellants?

The appellants have also argued that the amendment of the tariffs must be deemed to be an individual
decision in relation to the owners of Gassled, because it is directed at a small, identifiable group of
owners and shippers. The nature and scope of the decision also indicate that it is an individual
decision, and only the Petroleum Activities Act Section 4-8 second paragraph provides legal
authority for such decisions.
Also this question must be considered in light of the system for third-party access in Gassled, with
general tariffs stipulated in the Tariff Regulations. There is no doubt that the Amending Decision is
formally a regulatory decision. It is conceivable, however, that a decision must be deemed to
constitute an individual decision, possibly in relation to some specific legal persons, although it is
formally a set of regulations. This is based on the definition of the two types of decisions in the
Public Administration Act Section 2 first paragraph letters a) and b):
‘b) individual decision, an administrative decision relating to the rights or duties of one
or more specified persons;
c) regulation, an administrative decision relating to the rights or duties of an indefinite number
or an indeterminate group of persons’
By its wording, the Amending Decision is not directed at a specific circle of legal persons. The
decision stipulates tariffs for different areas of Gassled that the individual transport agreements shall
be based on. There is also no doubt that the decision affects an ‘indeterminate’ group of legal persons
on the shipper side. New eligible shippers may be included in Gassled, and existing shippers may
withdraw. They are all subject to the same general transport conditions.
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As regards the owner side, the situation is more stable. There are currently nine different
companies that have ownership interests in Gassled. In other words, this group is easily
identifiable. There are no obstacles to changes taking place on the owner side, however. Moreover,
the decision is of a general nature. It stipulates general tariff conditions for all individual transport
agreements entered into after a given date, and it builds on general assessments of the
considerations outlined in the Petroleum Activities Regulations Section 63 fourth paragraph. The
composition of owners or who the owners are at a given time has no bearing on these assessments.
The decision memo of 26 June 2013 section 4.9 states the following:
‘The Tariff Regulations do not constitute an individual decision in relation to the Gassled
partners. The Tariff Regulations also serve as regulations in relation to the Gassled partners.
The Regulations target those who are the owners and users at all times of the facilities
incorporated in Gassled, and, together with Chapter 9 of the Petroleum Act Regulations, they
constitute an objective, non-discriminatory regulation of access to upstream gas pipeline
networks in accordance with the European Gas Market Directive.’
The Court of Appeal concurs with this. Based on the general nature of the decision, which must be
seen in conjunction with the third-party access regime in Gassled, the Court of Appeal believes that
the tariff amendment, also materially, must be deemed to be a regulatory decision. The fact that the
decision is of great financial importance to the appellants does not give grounds for a different
assessment.
1.4 Summary — the Court of Appeal’s view on the question of legal authority
The Court of Appeal has found that the legal authority for the Tariff Regulations is the Petroleum
Activities Act Section 4-8 first paragraph, cf. the Petroleum Activities Regulations Section 70 first
paragraph, cf. Section 63. The decision to amend the Tariff Regulations has sufficient legal
authority in the same chain of legal authority. Special legal authority was not needed to amend the
Tariff Regulations, because both the original Tariff Regulations and the Amending Decision must
be deemed to be regulatory decisions, and not individual decisions, which require a special legal
basis for reversal. Although the Amending Decision has major financial consequences for the
appellants, there is no basis for requiring a clearer legal authority than the above-mentioned chain
of legal authority.
The specification of legal authority in the decision memo of 26 June 2013 is not entirely precise.
Section 3.1 refers, among other things, to how the tariffs ‘pursuant to Section 4-8 second paragraph
of the Petroleum Activities Act [...] shall ensure that projects are implemented with due regard to
considerations relating to resource management and providing the owner of the facility with a
reasonable profit’, and that ‘Section 4-8 of the Petroleum Activities Act on reasonable profit is
supplemented by Section 63 of the Petroleum Act Regulations’. This may give the impression that
the Petroleum Activities Act Section 4-8 second paragraph is the legal authority for the Petroleum
Activities Regulations Chapter 9 and the Tariff Regulations. If section 3.1 of the memo is read as a
whole, however, there is little doubt that the legal authority for the Tariff Regulations – and for the
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Amending Decision – is Chapter 9 of the Petroleum Activities Regulations, which, in turn, was
adopted pursuant to the Petroleum Activities Act Section 4-8 first paragraph.
Section 4.9 of the decision memo makes express reference to how Section 4-8 second paragraph of
the Petroleum Activities Act [gives] the Ministry general competence to both stipulate new tariffs
and change previously stipulated tariffs’. There is nonetheless no doubt that the legal authority for
the Amending Decision is Section 4-8 first paragraph. The Court of Appeal cannot rule out that the
Ministry believed that both the first and the second paragraphs of 4-8 provided legal authority; the
first paragraph for regulations relating to tariffs for Gassled and the second paragraph as the
‘general’ legal authority for stipulating and amending tariffs in the gas pipeline network. The Court
of Appeal will not go into this in more detail, as it is in any case clear from the decision memo that
the Petroleum Activities Regulations Chapter 9, which was adopted pursuant to Section 4-8 first
paragraph, provided sufficient legal authority for the Tariff Regulations and the Amending
Regulations.
On this basis, the Court of Appeal finds it clear that the Ministry has used the correct legal
authority as the basis for the Amending Decision.
However, it is conceivable that there are barriers to the right to make amendments that mean that
the decision is nonetheless invalid. This will be discussed in the following.
2
2.1

Were tariffs agreed upon the establishment of Gassled that the State is not free to change?
Introduction

The appellants have argued that a comprehensive ‘package’ was negotiated upon the establishment
of Gassled that the State endorsed. By approving the establishment, the State accepted the parties’
negotiated solution for the tariffs in Gassled and stipulated them in the Tariff Regulations. The
State was dependent on agreement between the owners of the gas pipeline systems in order to
establish Gassled, and all the elements in the negotiated package were necessary for the parties to
reach agreement. It is argued that this is a factor in the assessment of the State’s right to amend the
tariffs that indicates that the right cannot be more wide-ranging than what follows from the
Petroleum Activities Act Section 4-8 second paragraph.
The first question to consider is whether it was actually assumed during the Gassled negotiations
that the tariffs they agreed on were to apply for the duration of the licence period, meaning that
they could not be amended until after 2028.
The Court of Appeal will first take a closer look at the regulatory regime that applied before
Gassled. This regime formed the basis for the negotiations on the establishment of Gassled.
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2.2

The regime for regulating the rate of return in gas transport systems before Gassled

As mentioned in the introduction, the State has, since the outset of the gas recovery activities on the
continental shelf, reserved the right to decide the tariffs for the transport of gas through the
transport systems that have been installed. The tariffs were stipulated on the basis of the principle
that the profit from the recovery activities would preferably be taken out on the producing fields,
and not in the transport system. This meant that the tariffs were to be relatively low, and that they
were stipulated regardless of the profitability of the fields.
In connection with the approval of Zeepipe in 1987, it was assumed that the owners should be
able to expect a real rate of return on their investments in the transport system (the capital) of
approximately 7% before tax. Proposition to the Storting No 85 (1987–88) on the development of
Zeepipe, pp. 15–16, states as follows:
‘In a letter to the Zeepipe Group of 25 November 1987, the Ministry of Petroleum and
Energy has stipulated the return in Zeepipe to be maximum 7% before tax. ...
The tariffs in Zeepipe are calculated on the basis of the return on invested capital and on
annual operating expenses. The tariffs are thus largely a direct product of the return
stipulated for the system.
The return in Zeepipe is in line with the principles the Government presented in Report No
46 (1986–87) to the Storting. Here, transport is seen as a means intended to ensure the
transport of gas to the market from fields that it has proven socio-economically correct to
develop. The transport tariffs should create as little distortion as possible in relation to
profitability; they should not prevent fields from being developed if they are socioeconomically profitable, but nor should they subsidise a development. The companies’ profit
from the petroleum activities should be made on the fields and not in the transport systems.’
These principles also formed the basis for subsequent licences for gas transport systems.
The licences and the transport agreements in the different pipeline systems were based on
proposals presented by the parties. The mechanisms for regulating the tariffs therefore differed. In
some systems, it was decided that the tariffs would be reduced considerably if, on an annual
basis, the transported volumes exceeded the estimate that formed the basis for the calculation of
the tariffs. In other systems, it was decided that the tariffs would be recalculated if the volumes
exceeded the estimates. In such case, the capital element of the tariff for volumes exceeding the
estimates could set to zero. Reference is made to the discussion of this in the introduction to the
judgment.
Report No 26 (1993–94) to the Storting, on challenges and perspectives for the petroleum
activities, states the following on page 107 about the latter type of agreement:
‘If important resource management considerations so demand, the Ministry has facilitated a
reconsideration of the transport conditions in connection with new transport agreements.
This could be an option if the transport tariffs, e.g., result in unprofitable operations and
premature shut-down of a field’s production. An amendment of the tariffs in a field’s
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abandonment phase can be a tool for ensuring socio-economically profitable recovery of a
field’s remaining reserves.’
Proposition to the Storting No 36 (2000–2001) on the partial privatisation of Statoil states on page 98:
‘The economies of scale that result from transporting gas by pipeline are so great that it
constitutes a natural monopoly. Natural monopolies cannot be permitted to exploit their
strong position in relation to the users, but are operated with a view to a regulated rate of
return on the capital invested.
The rate of return on the pipelines is therefore regulated by the authorities. Tariffs in newer
pipelines are stipulated on the basis of a required real rate of return on the total capital of
about 7% before tax, with a possibility of minor additional revenues to stimulate increased
utilisation and cost-effective operation.’
Although the regulation mechanisms differed, it was common feature of all the systems from and
including Zeepipe that the total rate of return throughout the licence period would be about 7%
before tax, or slightly higher. The owners therefore had little chance of achieving a higher rate of
return than approximately 7%. This was also the view taken by the companies and the petroleum
community. In a report written by professors Nils-Henrik Mørch von der Fehr and Kåre P Hagen
of 29 May 1996, which was prepared in connection with the negotiations on GasLed 1, it is stated:
‘If you exclude the SDFI (net shipper), the participants in GasLed are in a net ownership
position. Their financial interests therefore indicate that the transport tariff should be set so
that it generates a profit in the transport activities. In practice, the requirement for a
maximum rate of return of 7% constitutes an upper limit on this profit.’
In Statoil’s comments on a draft version of this report, which was sent to the Ministry by fax
on 26 April 1996, it is stated:
‘The tariff is lower the bigger the transported volumes
This is the result of regulation by the authorities. The principles applied by the authorities
have indicated that the additional revenues associated with additional volumes shall largely
fall to the shippers in order to limit the return on the system.
…
The upside for the owners is largely defined through the Participants’ Agreement and is very
marginal; the possibilities of setting the tariffs so that they generate a profit are therefore
virtually non-existent.’
2.3 Was Gassled established on the assumption that fixed tariffs would apply for the duration of the
licence period?
2.3.1 The principles for valuation of the individual gas pipeline systems
The valuation of the individual gas pipeline systems that were to be included in Gassled was based
on the present value of future cash flows in the system. The calculations were based on applicable

- 78 -

16-005707ASD-BORG/01

provisions concerning the licence period, tariffs and other conditions for the system in question.
The calculation also had to be based on a certain expectation of future volumes. It was eventually
agreed to base the valuation on the expectation that Gassled as a whole would transport 90 billion
standard cubic metres of gas per year (90 BCM), which was significantly more than the volumes
for which capacity was booked at the time (71 BCM).
Arild Bru was a Statoil employee and was a member of the ‘number crunching group’ that
performed different calculations in connection with the negotiations. He testified before the Court
of Appeal that the valuation of the individual gas pipeline systems was based on the system’s
residual value, i.e. which cash flow could be expected for the remainder of the system’s licence
period based on the 90 BCM scenario. This was contingent on how the tariffs were regulated in
the system. For the systems subject to annual adjustment of the tariff for volumes exceeding the
expected volume, such as Zeepipe described above, it was not necessary to take historical earnings
in the system into account. In these systems, future earnings could be calculated based on the 90
BCM scenario and the tariff rules for the system. For the systems in which the tariff was to be
recalculated if the volumes exceeded the original expectation, however, it was necessary to
consider historical volumes and earnings to estimate future tariffs and cash flows. In practice, this
only applied to the Åsgard system.
Thor Otto Lohne, who was a Statoil employee at the time and chaired the steering committee for
the Gassled negotiations, largely confirmed Bru’s testimony about the principles for valuation of
the different systems. The value of the individual systems was equal to its residual value, meaning
the remaining cash flow that could be expected within the current licence period, with a volume
scenario of 90 BCM per year, based on the assumption of a total return of about 7%. How this was
calculated varied according to the tariff regime that applied to the system in question, as Bru
testified.
2.3.2

The assumption of future volumes of 90 BCM

As mentioned, the assumption of a future volume in Gassled as a whole of 90 BCM per year
exceeded the volumes for which capacity was booked at the time. There was thereby a certain
risk that the owners’ earnings would be lower than expected upon the establishment of
Gassled, if the new bookings that were made were not sufficient to reach 90 BCM per year.
The appellants have argued that the owners accepted this risk, or ‘downside’, because there was
also a possibility of an ‘upside’ if the volumes exceeded 90 BCM. The condition for this ‘upside’
was that the tariffs would not be reduced if the volumes were higher than expected.
In the Gas Supply Committee’s last allocation analysis from April 2001, different scenarios were
considered for future gas production and transport from the Norwegian continental shelf, and of
what developments etc. were needed to achieve volumes of up to 100 BCM per year. In order to
reach 90 BCM per year, the Committee assumed, among other things, that a new gas pipeline to
Poland would be established and that there would be increased recovery from a number of fields
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on the continental shelf. The gas pipeline to Poland was never built. On the other hand, account
had not been taken of e.g. Langeled, which was included in Gassled in 2006 and led to a
considerable increase in volumes.
The witnesses who testified before the Court of Appeal made different statements on how big a
risk the 90 BCM scenario entailed. Nils Terjesen, who was the leading negotiator for ExxonMobil
in the Gassled negotiations, testified that 90 BCM per year was more or less the maximum output
capacity at the time, and that, in practice, additional investments were needed to achieve this.
Therefore, 90 BCM was seen as a relatively optimistic scenario. According to Terjesen, concern
arose among the owners after a few years, because the new bookings that were made were not as
high as the 90 BCM scenario required.
Anne S Lycke, who worked for Hydro and led the negotiations on tariffs in Gassled, testified on
her part that Hydro did not consider the 90 BCM scenario to entail such a big risk. She testified
that all the companies had access to the Gas Supply Committee’s assessments, but that their
assessments of future volumes could differ based on their own calculations.
Lars Stoltenberg, the leading negotiator for Fortum in the Gassled negotiations, testified that
Fortum considered 90 BCM to be a conservative scenario. According to Stoltenberg, 90 BCM was
based on the market assessments at the time, i.e. how much gas it was advisable to supply the
European market with. The supply capacity on the Norwegian continental shelf was far higher,
however, and Fortum believed it was possible to allocate far more gas to the European market.
Although the 90 BCM scenario was conditional on, among other things, a new pipeline to Poland,
it was based on far lower volumes for e.g. England than what proved to be the case.
Jan Mikal Heiberg, who was chair of the Gas Supply Committee when it was dissolved in 2001,
testified that the 90 BCM scenario, in the Committee’s view, represented a reasonable expectation
level. The committed volumes already exceeded 70 BCM, and the continental shelf had the
capacity to supply considerably more. Therefore, 90 BCM was not unrealistic or difficult to
achieve, but a realistic scenario. This was also subsequently illustrated in that the volumes
exceeded 90 BCM by a good margin without a pipeline being built to Poland.
Arild Bru, who participated in the ‘number crunching group’ during the Gassled negotiations,
pointed out in his testimony that the 90 BCM scenario was combined with an extension of the
licence period for all the systems until 2028. This meant that the value of most of the systems was
considerably higher than it would have been under the original licences. Moreover, this meant that
the ‘downside’ in the 90 BCM scenario was considerably reduced.
In the Court of Appeal’s view, it has not, on this basis, been substantiated that the 90 BCM
scenario entailed a particular risk for the owners. When Gassled was established, it was clearly
likely that the annual volumes would reach 90 BCM. The risk associated with this therefore does
not lend significant support to the appellants’ argument that fixed tariffs provided opportunities for
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an ‘upside’ if the volumes exceeded 90 BCM.
The value of the different systems was calculated by capitalising the remaining cash flow in the
different systems based on the current licence period, applicable tariff rules and future volumes of
90 BCM. On this basis, the value of Gassled as a whole was estimated to be approximately NOK
53 billion.
2.3.3

Regulation of tariffs in Gassled

The tariffs in Gassled were based on the assumption that the owners, within the licence period that
applied to the individual systems, would be repaid the total value of Gassled (which included a
real rate of return of 7% before tax). As mentioned, the licence period for Gassled was extended
until 2028, which represented a considerable added value.
On these assumptions, extensive negotiations took place regarding the details of the tariff model
for Gassled. Initially, the parties discussed different solutions for reducing the tariff if the volumes
exceeded the assumed 90 BCM per year, known as ‘kick back’ to the shippers of tariffs over and
above what was necessary to achieve the expected rate of return.
In a presentation by Statoil to the Transportation Work Group (TWG) on 12 September 2001, the
basic concept for the tariffs is described as follows:
‘• Tariffs from additional volumes will as a general rule be kicked-back to the
shippers
- profit to be taken out on the fields, not the transportation system’
In a presentation by Hydro dated 3 October 2001, it is stated as a ‘working assumption’
that:
‘• Kick back when new capacity rights are booked goes to long term capacity rights.’
Other companies proposed other solutions for adjustment of the tariff if the actual volumes
deviated from the expected scenario. Conoco proposed that the tariff be adjusted annually. In a
memo from Conoco sent to the tariff negotiation group on 17 October 2001, it is stated:
‘Opex and capex elements are fixed for one year at a time. Adjusted annually going forward
(over/under recovery one year is adjusted when setting next year’s tariffs to achieve
approximately 7% pre-tax long term return for the relevant system).’
‘Opex’ means operational expenses and ‘Capex’ means capital expenses. In other words, the
proposal entailed that the capital element of the tariff would be adjusted annually to achieve a
long-term return on the investments of approximately 7%.
As mentioned in the introduction, the companies failed to agree on the conditions for the
establishment of Gassled by the end of 2001, which was the deadline set by the Ministry. In the
Ministry’s letter of 24 January 2002, the parties were informed that the Ministry would set out
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provisions on access to the gas pipeline system, including the tariffs, in regulations. The parties
relied on this. In a letter to the Ministry of 11 February 2002, Hydro proposed some basic
principles for the tariff stipulation, including that the tariffs should ‘reflect outcome of current
valuation process (GFU 90 BCM scenario)’. The letter does not mention any mechanisms for
‘kick back’ or recalculation of the tariff for new volumes.
The appellants have argued that the companies and the Ministry, after it became clear that the
tariffs would be stipulated in regulations, abandoned all kinds of ‘kick back’ mechanisms, and that
it was then assumed that the tariffs set out in the Tariff Regulations would remained fixed until the
end of the licence period.
In a presentation to TWG on 14 February 2002, information was provided about the parties’ final
solution for the valuation and tariff structure in Gassled. The presentation makes no mention of
systems for sharing or adjusting the tariff for volumes exceeding 90 BCM per year. A formula was
presented for the tariff in the dry gas system, and that the tariff would be stipulated as three
‘steps’; from 2003 to 2006, from 2007 to 2010 and from 2011 to 2028. That was how the tariff
was finally stipulated in the Tariff Regulations, except that the last step was stated to apply from
2011 onwards; no end date was indicated.
The above-mentioned presentation also refers to Petoro’s stepwise ownership interest. For the
years up to and including 2010, Petoro’s ownership interest was set lower than its ownership in
the original systems would indicate, for then to be set relatively higher from and including 2011
(known as the ‘Petoro ladder’). In a presentation given by the management to Petoro’s board on
14 February 2002, the tariff solution was described as follows:
‘An excess value arises in GasLed II as a result of extending the licence period until 2028
for all pipelines included in GasLed II. This value has been calculated to be 82pprox.. NOK
4.4 billion (4.5% excl. tax) and is “divided” between the companies that are both shippers
and owners. …
There is further excess value relating to increased shipping volumes in the period after
2015, since increased tariff revenues based on increased volume will go in their entirety to
the owners of the infrastructure. …
…
The tariff structure is based on uniform and “non-discriminatory” tariffs that are reduced
over time. The tariffs are fixed and independent of any increased volumes. This means that
volumes in excess of the assumed volume scenario will go to the owners in their entirety.
(Previously, they would have largely gone to the shippers through reduced tariffs.)’
The parties’ final solution was presented to the Ministry in a letter of 30 April 2002. Here,
reference was made to how the tariffs would be regulated by the Ministry in the form of
new regulations. In a presentation by Statoil to the Ministry of Finance on 8 May 2002, the
following was stated:
‘• Excess return to be taken out on the production field and not in the transport systems.
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• Tariff level that ensures that the owners receive revenues based on valuation
•

Through a stepwise ownership interest of 39.5% and 49%, the State’s
(Petoro’s) present value will be improved by approx. NOK 700 million
(NPV 4.5% after tax)

•

A stepwise State ownership interest means that additional volumes during the period
when the State’s ownership interest is high represent a potential added value for the
State (Petoro). This is a period when there is a lot of spare capacity (reduction from
plateau).’

Based on this, it seems that Petoro and Statoil assumed that the tariffs stipulated in the Tariff
Regulations would remain unchanged until the end of the licence period. It is not evident how
these presentations should be understood, however. Even on the assumption that the Ministry could
reduce the tariff if the volumes increased, additional volumes during the period when the State’s
ownership interest was high would represent a potential added value for Petoro. It was not given
that the Ministry would reduce the tariff, or by how much. In most of the original systems, the
tariff for volumes exceeding the expected level were not set to zero, but to a percentage of the
original rate.
The possibility of a reduced tariff would have consequences for Petoro in particular, whose
ownership interest would increase significantly from 1 January 2011. There is a lot to indicate that
Petoro was aware of the risk associated with this. In a memo of 7 March 2002 to the board of Petoro,
it is stated:
‘Today’s proposal is considered based on a financial timeframe until the end of the licence
period in 2028. However, there is uncertainty about the duration of the regime, among other
things relating to a potential adjustment of the tariff structure and access regime, especially
having regard to the assumption that uniform tariffs are now set regardless of volumes. [...]
An important question for Petoro is therefore whether the regime will survive after 2010, i.e.
until the period GasLed II is expected to give Petoro a positive cash flow effect.’
After further negotiations, Petoro’s ownership interest was adjusted somewhat, and the following is
stated in a memo to the board of 20 May 2002:
‘In light of the situation we faced in January, the management is satisfied with the result of
the negotiations. Despite the fact that stepwise ownership will lead to reduced cash flows in
the first years and increased risk exposure in the last years, the level of the steps will result
in a positive present value effect seen in isolation.’
As mentioned in Statoil’s presentation to the Ministry of Finance referred to above, the Petoro
ladder was deemed, despite the risk of tariff adjustments, to represent added value for Petoro of
approximately NOK 700 million.
In the comments on the Tariff Regulations in the Royal Decree of 20 December 2002, reproduced
in section 1.2.2, it is stated that ‘tariffs in the primary market for the use of capacity in Gassled will
be regulated in separate regulations adopted by the Ministry’, that ‘the capital element shall be
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stipulated so that the owners can expect a reasonable return on invested capital’, and that the
stipulation is based, among other things, on ‘the condition that profit shall largely be made on the
field’. Furthermore, it is stated that the tariffs ‘will be consistent with the Ministry’s previously
stipulated permitted total return on the investments in the pipeline system’.
There is nothing in the Royal Decree to indicate that the Ministry was not entitled to amend the
tariffs in the Tariff Regulations. As mentioned in section 1.1, regulations can in principle be
amended by a new regulatory decision under the same legal authority. If the Tariff Regulations
were adopted on the assumption that they could not be amended, this should have been clearly
expressed in the Royal Decree or in the regulations themselves. In the Regulations, the ‘tariff
ladder’ was stipulated so that the last step applied indefinitely from 2011. The licence period until
2028 is not mentioned in the regulations, however. A fixed tariff for the duration of the licence
period would entail that the last step of the ladder applied for 18 years. In the Court of Appeal’s
view, the tariff ladder is not in itself a strong indication that the tariffs were intended to remained
unchanged until the expiry of the licence period.
Nor does the standard transport agreement that the parties negotiated for Gassled contain any
signals that the tariffs could not be amended. Clause 5.1 of the agreement states that the tariffs
shall be calculated in accordance with the Tariff Regulations adopted by the Ministry ‘and as
amended from time to time’. It is difficult to say whether the wording is a reference to the
possibility of amending the tariffs, or whether it simply expresses that it is the most recent version
of the regulations that applies at all times. In any case, the provision indicates that the parties were
aware that the Tariff Regulations could be amended, and it does not say anything to the effect that
the tariffs shall nonetheless remain unchanged.
As mentioned above, a new regime for third-party access was established upon the establishment
of Gassled, with general conditions stipulated in the Petroleum Activities Regulations and the
Tariff Regulations instead of individual provisions on tariffs and other conditions for the individual
transport systems. However, the MPE’s approval of the establishment of Gassled of 20 December
2002 states the following, with reference to the existing operating licences for the individual
systems:
‘The above-mentioned licences and their terms and conditions shall continue to apply, and
the rights and obligations under these licences shall be transferred to the new joint venture.’
Most of the operating licences do not contain provisions on tariffs, but they consistently make
reference to provisions on tariffs that are included in transport agreements or elsewhere. The rate
of return in all the systems was regulated so that the total return would achieve a certain target. For
example, the operating licence for Zeepipe was granted on the conditions set out in Proposition to
the Storting No 85 (1987–88), which states that the Ministry has ‘stipulated the return in Zeepipe
to be maximum 7% before tax’. The operating licence for Vesterled states that ‘the Ministry
assumes that, when stipulating the transport tariffs in Vesterled, the same assumption as regards
the expected rate of return is used for Vesterled as for other gas pipelines, namely a real rate of
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return of 7% before tax’.
It is somewhat unclear how the passage in the Gassled approval stating that the previous licences
shall continue to apply is to be understood in relation to the tariff rules set out in the individual
licences. After all, the Tariff Regulations stipulated a new tariff regime. If the passage refers to
tariff regulation, it can be understood to mean that the previous regime, in which the goal was that
the tariff revenues would achieve a target return of approximately 7% in total, was to be continued
in Gassled.
A draft of the new provisions in the Petroleum Activities Regulations Chapter 9 and the Tariff
Regulations was distributed for consultation on 10 September 2002. Before the regulations were
adopted, a draft of the Royal Decree of 20 December 2002 was also distributed to the companies
involved. On neither occasion was it remarked that the tariffs were to be fixed or that this was not
clear from the regulations. Nor were any objections raised about the description of the tariff
regulation regime in the Royal Decree. If fixed tariffs for the duration of the licence period were a
key issue for the companies, they had a strong incentive to point out that this should be clearly
stated in the regulations or the preparatory works.
2.3.4

Mention of Gassled in subsequent Storting documents

The new tariff regime in Gassled was mentioned in several Storting documents after its
establishment. In Report to the Storting No 38 (2003–2004), the following is stated in section 3.7.1:
‘In autumn 2002, the Ministry prepared regulatory provisions that laid down the main
principles for access to the transport system. For the part of the transport system included in
the new, uniform ownership structure – Gassled – the Ministry laid down the tariffs in
separate regulations. The Ministry continued the regulation of the gas transport system, so
that the return is taken out on the fields and not in the transport system.’
Report to the Storting No 28 (2010–2011) section 4.6.1, which is also reproduced in
the introduction, mentions the regulation in Gassled as follows:
‘The returns from the gas transport infrastructure are regulated by the authorities. This
ensures the earnings are extracted on the fields and not in the transport system. Tariffs in
newer pipelines are stipulated so the owners can expect real returns of about 7% before tax
on the total capital, with a possibility of minor additional income to stimulate increased
utilisation and cost-effective operations. The tariffs provide the owners with reasonable
returns while also preventing additional profits from being taken out in pipelines and
treatment facilities.’
The above wording is much like the wording used when referring to the system of return
adjustment in Storting documents produced before Gassled; see, for example, the quote from
Proposition to the Storting No 36 (2000–2001) page 98, included in section 2.2 above.
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The appellants have pointed out that in Storting documents, both before and after the establishment
of Gassled, it is not clearly and unequivocally stated that the State will adjust the tariffs so that
total earnings are limited by a maximum return. What is consistently stated is simply that returns
will be ‘regulated’ by the authorities.
Nils-Henrik Mørch von der Fehr, professor of economics at the University of Oslo, stated before
the Court of Appeal that systems for regulation of returns are normally designed in one of two
ways: either in the form of a fixed price, whereby the tariff is defined for the whole period of
regulation based on expectations of a total return. With such a system, the authorities will only be
able to amend the tariff at the expiry of the period of regulation. The advantage of this system is
predictability for both owners and users. For the owners, a fixed price will entail a risk of lower
earnings than expected, but there is also a possibility of higher earnings (‘upside’). Another
common method of regulation is to adjust the tariffs on a continuous basis in order to achieve a
certain target return. This entails little risk and no upside for the owners, but it is also entails little
predictability for the users of the system.
According to von der Fehr, the Ministry’s reduction of the tariffs on 26 June 2013 entailed use of a
third method of regulation in the case of Gassled, referred to as ‘repayment regulation’. This meant
that the tariffs remained unchanged until the system had been ‘repaid’, and were then reduced so
that the rate of return would not exceed 7%. For the owners this entailed a risk of lower earnings
than the target return, without a corresponding upside in the form of a possibility of higher
earnings. Von der Fehr did not believe he had ever encountered this form of regulation before.
Von der Fehr also stated that, based on what was stated in various Storting documents etc., he
understood the tariff regulation in Gassled to be a fixed price systems combined with a ‘safety
valve’ for adjusting the tariffs in the event of extraordinary circumstances. Among other things,
this was how he understood the wording of Report to the Storting No 28 (2010–2011) that the
tariffs were ‘stipulated so the owners can expect real returns of about seven per cent before tax on
the total capital’. The same applied to the wording in Section 5 of the Royal Decree of 20
December 2002 concerning the Ministry’s ‘stipulated, permitted total return on investments in the
pipeline system’.
As mentioned in section 2.2, in connection with the GasLed 1 negotiations, von der Fehr prepared
a report where it was stated that, in practice, ‘the requirement for a maximum rate of return of 7%’
constitutes ‘an upper limit’ on the owners’ profits. He stated that he had not studied the details of
the tariff regulation process for GasLed 1, and that, regardless, he tended not to believe that a
‘repayment regulation’ for GasLed 1 was planned; that would have been astounding.
In any case, von der Fehr’s testimony illustrates that the wording of the many Storting documents
stating that the rate of return from the gas transport systems ‘shall be regulated by the authorities’,
and that the owners can ‘expect a rate of return of seven per cent’ etc. is ambiguous. Based on the
wording alone, it is difficult to form an opinion as to whether the tariffs are fixed during the
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licence period, stipulated on the basis of expected future volumes and earnings, or subject to
adjustment on a running basis in order to achieve the target return. It is in any case not possible to
interpret the wording to mean that the tariffs may be adjusted downwards should the earnings
exceed the target return, but not upwards if the target return is not achieved.
References to the rate-of-return regulation in Gassled in Report to the Storting No 38 (2003–2004)
section 3.7.1 where the previous regulation of the gas transport system is said to be ‘continued’,
and in the Royal Decree of 20 December 2002 where it is said that the tariffs in Gassled ‘will be
consistent with the Ministry’s previously stipulated permitted total return’, must be understood
against the background of the rate-of-return regulation in the original systems, however. There is
no doubt that regulation mechanisms were laid down for these systems that entailed a control of
earnings to achieve a rate of return of around 7%. This is a strong indication that for Gassled, too,
the authorities were intended to have the possibility of adjusting the tariffs in the course of the
licence period in order to control earnings to achieve a given target return.
2.3.5

Witness statements

A number of witnesses who participated in the Gassled negotiations have testified before the Court
of Appeal concerning their understanding of the tariff regime that was adopted.
Kurt Georgsen, who was employed by Statoil and chaired the working group (TWG), but who is
now CEO of Silex, stated that, on the part of the companies, it was a clear condition that the
valuations [of the ownership interests], the ownership interests and the tariffs were all part of one
and the same package. The negotiations resulted in an agreement on fixed tariffs for the whole
licence period, based on expected annual volumes of 90 BCM. The low tariffs entailed a risk for
the owners, but, since they were fixed, also the possibility of an upside should the volumes exceed
this amount. According to Georgsen, the companies would hardly have been able to agree had
there been uncertainty about future tariff levels.
Nils Terjesen likewise testified before the Court of Appeal that the capital element was intended to
remain fixed throughout the licence period, with the exception that the tariff could be adjusted in
specific cases such as the Ula case. According to Terjesen, a licence period up until 2028 was
nothing out of the ordinary; long-term perspectives apply in the gas sector. Terjesen made it clear
that solutions involving a ‘kick back’ of tariffs for new volumes were eventually dropped, and that
the question of whether the capital element could be changed was not discussed after that. In that
respect, Gassled represented a paradigm shift in relation to the regulation of the original systems, in
that it introduced fixed tariffs so that the owners only bore the risk associated with the booking of
new volumes.
Anne S Lycke, who headed the tariff negotiations on behalf of Hydro, stated that different solutions
were discussed concerning how to handle volumes in excess of the estimates. Everybody agreed
that it was a fundamental principle that the tariff should be low and regulated and that the rate of
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return on the transport link must not be too high. It was not relevant, therefore, to propose a system
without regulation of the maximum rate of return.
Lycke stated that Hydro did not support systems involving ‘kick back’ or ‘upside sharing’,
because they would entail retrospective calculation of tariffs and make things more complex. Such
models were eventually dropped. In the final presentations for the TWG, there was no mention of
rate-of-return regulation, but that was because everybody recognised that this was what the system
was like. Lycke stated clearly that she understood the rate-of-return regulation to mean that the
Ministry could amend the tariffs and control earnings to achieve the target return. There was
nonetheless an understanding between the parties – a kind of ‘gentlemen’s agreement’ – that the
Ministry would leave the tariffs unchanged for some years. Lycke saw this in the context of the
Petoro ladder, the lowest step of which was from 2011, and she believed that behind this lay an
assumption that the tariffs would remain fixed for at least 8–10 years. This also has to do with the
fact that cash flows more than ten years into the future are of little value, particularly considering
that the tariff dropped from 2011.
Thor Otto Lohne, who chaired the steering group for the Gassled negotiations, stated that, as large
shippers, it was particularly Statoil and Hydro who were interested in ensuring that the tariffs were
not too high. Hence, they did not want the owners to have an ‘upside’ in the form of increased
earnings if the volumes increased. Initially, there were discussions about various kick-back
mechanisms that might prevent this, but the companies were unable to agree on such a mechanism.
The solution was therefore introduced that the tariff could be laid down in regulations; this would
enable the Ministry to amend the tariff should the owners reap too much of a profit. After that,
there was no reason to continue the negotiations about the tariffs; the Ministry would be able to
handle the tariff question alone. Lohne did not believe that he prior to this court case had met
anybody who thought that the tariffs laid down in the Tariff Regulations would remain unchanged
until 2028.
Lars Stoltenberg, who represented Fortum in the Gassled negotiations, testified to the same effect.
Even of the kick-back solutions were dropped, the principle that the tariffs should be reduced if the
expected volumes were exceeded was not dropped. That would have entailed a dramatic alteration
of the applicable tariff regime and would not have been in the interest of the shippers. Instead, it
was left to the Ministry to regulate the tariffs by amending the Tariff Regulations. The fact that the
tariffs were laid down in regulations did not mean that they would remain fixed; that was not what
the parties had agreed. The reference in clause 5.1 of the standard agreement to the tariffs provided
for in the Tariff Regulations ‘as amended from time to time’, is a reference to this very possibility
of changing the tariffs.
It was nonetheless Stoltenberg’s understanding that the tariffs would not be changed until after the
Petoro ladder took effect in 2011. Reducing the tariffs before that time would have impacted the
companies’ cash flows during the initial period when their ownership interests were relatively
great, and it would be in breach of the assumptions on which the tariff ladder and Petoro ladder
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were based.
Jan Mikal Heiberg, who was employed by Statoil and chaired the Gas Supply Committee, also
stated before the Court of Appeal that fixed tariffs had not been agreed in connection with the
establishment of Gassled. It would have entailed that Statoil, whose shipping interests were greater
than their ownership interests, would give up a considerable amount of money in that they would
not obtain lower tariffs should the volumes be higher than expected. This would have amounted to
millions of kroner, and would naturally not have been accepted. Heiberg did not believe that he,
prior to this court case, had encountered the view that the tariffs were meant to remain fixed for the
licence period.
Finally, Eirik Vestersjø, an employee of Gaz de France, which subsequently became Engie E&P,
expressed the view that the rate-of-return regulation that had existed in the initial systems was not
dropped in connection with the establishment of Gassled, but was continued and transferred to a
set of Regulations that the Ministry was free to amend. Gaz de France expressed this clearly in a
consultative statement of 19 September 2008 in connection with the Ministry’s review of the
access regime in Gassled, where it is stated:
‘The Tariff Regulations were adopted in 2002 based on a given volume assumption in
Gassled. Since then, much more capacity has been booked and the forecasts for future
bookings have increased. Higher capacity utilisation gives cause to ask whether the
return to the owners of Gassled has increased above the level that was assumed. GdFN
therefore asks the MPE to consider whether the capital element of the unit-based tariffs
should be adjusted.’
2.3.6

The principle of a limited rate of return from transport systems

As mentioned above, several of the major oil companies like Statoil and Hydro had significantly
higher interests as shippers of gas than as owners of Gassled. As pointed out by Jan Mikal
Heiberg, fixed tariffs until the end of the licence period would have meant that they gave up
considerable amounts of money. It is highly improbable that they would do so. Had the companies
accepted such a regime, it would probably have been stated clearly in some of the many
documents from the Gassled negotiations that have been presented in evidence.
Fixed tariffs would also have entailed a marked breach of the rate-of-return regulation system that
had been followed since gas production started on the Norwegian continental shelf. Deputy
Director General Erik Johnsen in the MPE stated before the Court of Appeal that he had never
heard anybody say that the tariffs provided for in the Tariff Regulations should apply regardless of
incoming volumes. This would have entailed that the Ministry relinquished the possibility of
regulating the tariffs, and it would be in breach of the principle that returns should be taken out on
the fields and not in the transport systems. In Recommendation to the Storting No 198 (2000–
2001), among other places, the Storting has issued clear signals that this principle should also be
used as a basis in the case of Gassled. Johnsen was therefore of the opinion that such an alteration
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would require the matter to be submitted to the Storting for consideration.
The Court of Appeal is of the opinion that it is clearly improbable that the Ministry accepted that
the tariffs provided for in the Tariff Regulations were to remain unchanged for the whole licence
period. In 2003, Gassled was granted a licence period of 26 years, which at the time was
approximately as long as Norpipe, the oldest pipeline system, had been in operation. A
relinquishment of the right to regulate the rate of return in Gassled during this entire period would
have entailed an alteration of an important governing principle for the petroleum sector, namely
that the profit shall be taken out on the fields. It is completely improbable that such an alteration
was introduced without it being clearly expressed in any of the documents relating to the
establishment of Gassled or without informing the Storting. On the contrary, in section 3.7.1 of
Report to the Storting No 38 (2003–2004) it was stated that the Ministry ‘continued the regulation
of the gas transport system’ in the new Gassled.
Against this background, the Court of Appeal finds it clear that, at the time when Gassled was
established, the negotiating parties had not agreed that the tariffs would remain unchanged for the
licence period regardless of the volumes for which capacity would eventually be booked in the
system. The Court of Appeal will not disregard the possibility that some of the companies were
under the impression that the tariffs would remain unchanged, but based on the many witness
statements mentioned above, the Court finds it completely improbable that there was agreement on
this point. It is in any case completely improbable that the Ministry approved such a solution.
2.3.7

The regulatory regime and information about this regime

The Court of Appeal will nonetheless remark that it is astounding that it was not made clearer that
the stipulated tariffs could be amended. This is neither made clear in the final presentations for the
TWG in February 2002 nor in relation to the Ministry of Finance in May 2002. What is mentioned
in the various agreements that were entered into in connection with the establishment is simply
that the tariffs are set out in the Tariff Regulations ‘as amended from time to time’.
This was also not made clear in the Tariff Regulations, the Royal Decree of 20 December 2002
or in subsequent Storting documents. As pointed out above, phrases like ‘the rate-of-return
regulation’ and ‘the Ministry regulates the return in the system’ are ambiguous. It is not
obvious that this should mean that the Ministry can adjust the tariffs on a running basis during
the licence period.
It would have been simple for the Ministry to lay down in the Royal Decree that the Ministry
could amend the tariffs should the return prove to be higher than what was expected when Gassled
was established. In the Court of Appeal’s opinion, such a key feature of the State’s regulation of
the gas activity on the Norwegian continental shelf should have been made clearer. Considering
that Gassled represented a new regime for third-party access, it should not have been assumed that
all the parties involved, as well as those who would subsequently need to learn about the system,
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would realise that all former principles of regulation and resource management were being
continued. The fact that the establishment of Gassled was the outcome of negotiations between the
affected parties also warranted greater clarity on the part of the Ministry regarding which
principles for public regulation would continue to apply.
Furthermore, the Ministry did not at any point establish a system for registering and measuring the
rate of return in Gassled. Erik Johnsen testified that the Ministry had lacked an overview of the
basis for valuation of Gassled at the time when it was established. The value at the time of
establishment was stipulated on the basis of negotiations between the parties. Both Johnsen and
Director General Aamot testified that accounts of current earnings were never established, nor a
system for measuring the rate of return that was achieved at any time. Furthermore, it is difficult to
calculate the rate of return in Gassled as a whole, since the system consisted of a combination of
several older systems with different rates of return, in addition to there being no rate-of-return
accounts for the older systems.
In his testimony, Nils-Henrik Mørch von der Fehr expressed the view that good regulation practice
requires that the rules are clear and known, so that everybody understands on what conditions and in
what way the tariffs may be amended. This also requires that a system for monitoring the
development of relevant parameters has been established and that the parties involved have access to
information about this. In Gassled, it was not specified what formed the basis for calculating total
returns, no rate-of-return accounts had been established and there was no system for disseminating
information that might give some indication of the risk that the tariffs would be amended, and it was
not clear how they would be amended, if at all. Von der Fehr expressed the view that this did not
meet the normal requirements for good regulation practice.
Both Mark Gilligan, who was previously employed by UBS and involved in the acquisition of
ExxonMobil’s Gassled interests, and Jochen Weise from Allianz, who was involved in the
acquisition of Statoil and Total’s Gassled interests, testified before the Court of Appeal that they
knew well that there were other systems that were regulated in terms of maximum returns (‘revenue
cap’). In other such systems, however, earnings were calculated and published on a running basis, so
that the parties involved could maintain a good overview of total returns and predict when there was
a basis for tariff amendment. This was definitely not their impression of the regulation of Gassled.
The Court of Appeal considers the fact that no system was established for measuring and publishing
information about returns to be a weakness of the regulatory regime for Gassled. Even the basis for
measuring the returns was unclear – the original investments in the various systems or the value at
the time of establishment. Based on von der Fehr’s testimony, this cannot be said to constitute good
regulation practice. As pointed out by Gilligan and Weise, the absence of such a system also made it
difficult to understand that the regulation was based on maximum returns.
Gassco and the Ministry appear to have been aware of this. A draft decision memo on amendments to
the Tariff Regulations sent by Gassco to the Ministry on 30 May 2013 includes a number of
comments that are not included in the final decision memo. The draft contains the following wording
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under the section entitled ‘Predictability and transparency in the tariff regulation’:
‘The Ministry considers the risk of a tariff reduction to be fully apparent.
The principles for such a possible reduction were also expressly communicated in connection
with the Ministry’s approval of the transfers of ownership interests in Gassled pursuant to
Section 10-12 to these companies.
The system has nonetheless not been fully predictable and transparent. Information has not
been available to calculate the return on the different pipelines. The reason for this is that the
system was established in a situation in which the owners were also shippers. A reduction of
the tariffs would result in smaller revenues for the owners, but they would at the same time
benefit from the lower costs as shippers.’
In the Court of Appeal’s opinion, the Ministry should have expressed more clearly that the
regulation of Gassled was based on maximum returns. Even if it is assumed that this was
acknowledged by all the companies involved in establishing Gassled, it should have been made
clear in the Royal Decree of 20 December 2002 having regard to external parties, as a basis for
knowledge about how Gassled works.
2.4

Valuation in connection with the inclusion of new systems in Gassled

The appellants have argued that the manner in which the Gassled owners acted in connection with
subsequent inclusions of gas pipeline systems in Gassled shows that they relied on the tariffs
remaining unchanged. It is submitted that the valuation of Gassled in connection with such
inclusions was based on future cash flows, based on the tariffs that applied at the time, and that
historical earnings were disregarded. Furthermore, the value of Gassled was adjusted upwards in
relation to the value at the time of establishment, based on new volume estimates. It is argued that
this shows that the parties did not expect the tariffs to be reduced, even if earnings in Gassled
should exceed what was assumed at the time of establishment.
It is evident from clause 4.7 of the Gassled Participants’ Agreement that the valuation of Gassled
and the system to be incorporated shall be based on ‘expected future tariff income’ and given a
present value including a rate of return of 7% before tax. This present value forms the basis for
calculating the conversion ratio between Gassled and the new system, and hence also for the
parties’ ownership interests in the extended Gassled. The provision does not specify, however,
what factors are relevant to the calculation of future revenues.
Pursuant to Chapter 9 of the Petroleum Activities Regulations, Gassco has system responsibility for
Gassled, which includes responsibility for operation and further development of the system; cf.
Sections 66 and 66 A of the Regulations. According to the operator agreement for Gassled, Gassco
also has a number of other duties relating to the day-to-day operation of Gassled, facilitation of
meetings between owners and as representative of the Gassled joint venture. Gassco has also acted
as facilitator for negotiations about inclusions and, among other things, it has carried out
calculations on the request of the negotiating parties, but it has not played an active part in such
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negotiations.
Anne S Amundsen of Gassco testified before the Court of Appeal that, in such negotiations, it is
the companies that submit the future volume figures that they wish should form the basis for
valuation. Gassco has its own estimates, but these are not necessarily used. Gassco carries out such
calculations as the companies ask for, on the basis that the parties request. The parties are
concerned about balancing risk, and this has an impact on the valuation of Gassled and the systems
to be included. Negotiations are therefore carried out to strike a balance with regard to volume risk.
This entails that the volumes that are used as a basis may deviate from what Gassco considers
probable volumes.
Thor Otto Lohne confirmed this in his testimony. He stated that, in principle, the same exercise
was carried out in connection with inclusions as in connection with the valuation of the original
systems at the time of establishment. Expected cash flows were calculated on the basis of forecast
future volumes and future earnings, having regard to the target of a 7% rate of return over the life
of the system. In other words, it was not a question of cash flows that would generate a 7% return
looking forward from the time of inclusion.
For new gas pipeline systems, a maximum return of 7% was stipulated, and there was a risk that it
would not be achieved. In connection with inclusions, Gassled had to take over this risk. This
meant that a low value was set on the system to be included, or that a relatively high value was set
on Gassled. According to Lohne, the value of Gassled in connection with the inclusion of the
Langeled pipeline was set to approximately NOK 14 billion more than the value at the time of
establishment. But, to be clear, this was a result of negotiations between the parties, in which
Gassco did not interfere. This value of Gassled was also used as a basis in connection with
subsequent inclusions.
Lars Stoltenberg was involved in the inclusion in Gassled of Langeled and subsequently the Gjøa
pipeline. Stoltenberg also testified that the parties in connection with negotiations about inclusions
sought to agree on the valuation of the two systems. For the Gassled owners, it was a primary goal
to stipulate as low a tariff as possible in the merged Gassled. In order to achieve this, a high figure
had to be set for expected volumes, and this led to a high value for Gassled. Stoltenberg testified
that when Gjøa was included the value of the future volumes in Gassled was set so high that he
believed there was a risk that the Ministry would reduce the tariff. The other parties thought there
was little risk of this, since Gjøa was such a small system compared with Gassled that the Ministry
would hardly care about what values were set.
Eirik Vestersjø, who was involved in the inclusion of Gjøa on the Gjøa side, confirmed in his
testimony that the Gjøa side was also interested in using as high volume estimates as possible as
the basis for valuation of the system. That side therefore argued for high future volumes, and was
heard on that point. This would result in low tariffs, low transport costs and greater profitability for
the fields that were under production.
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The Ministry was not involved in the negotiations about the inclusion of Langeled. On 19 April
2006, Gassco gave a presentation to the Ministry, in which it referred to the fundamental
conditions for valuation, including that it should be based on the then current tariffs. With respect
to volumes, several scenarios were presented that were subject to negotiations between the parties.
No evidence has been submitted of the Ministry being informed about the subsequent content of
the negotiations. Nor has any evidence been submitted that the Ministry adopted a stand in relation
to the parties’ valuation of Gassled or the volume assumptions on which the valuation was based.
The agreement to include Langeled in Gassled was signed on 31 August 2006. Clause 2.1 of the
transfer agreement describes the distribution of ownership interests in the merged Gassled as
agreed between the parties. This distribution of ownership interests, in addition to certain other
adjustments, was also incorporated in the revised Participants’ Agreement for Gassled. On 31
August 2006, the parties applied for the Ministry’s consent to the transfer. The Ministry’s letter of
consent of the same date provides for a distribution of ownership interests in Gassled in
accordance with what had been agreed between the parties.
As a consequence of the inclusion, it was necessary to adjust the tariffs in Gassled. The Ministry’s
consultation letter of 7 July 2006 concerning amendments to the Tariff Regulations includes the
following wording:
‘It is clear from the approval of the Plan for installation and operation of Langeled that
Langeled is to be included in Gassled. It is assumed that the investments in Langeled shall
provide an expected real rate of return of around 7% before tax. It is also assumed that the
tariffs in area D shall be identical at each exit point. The above-mentioned matters result in a
change of tariffs at entry and exit points in area D. It is assumed that the latter changes shall
not lead to significant changes for users or owners of the transportation system, including
the expected return for the owners.’
The above procedure was also used in connection with other inclusions. Calculations by Gassco of
returns in the Norne and Kvitebjørn pipeline systems, which were included with effect from 1
January 2009, have been submitted in evidence. It is clear that the rates of return were calculated
over the lives of the systems. The original investments, historical earnings up until 2008 and
estimated volumes as from 2009 were used as the point of departure. A tariff was then calculated
for volumes as from 2009, based on what was needed in order to generate earnings over the whole
licence period that would cover the owners’ investments plus a 7% rate of return. The calculations
clearly illustrate that historical earnings were relevant to the stipulation of tariffs and to the
valuation of the various systems in connection with inclusions, as testified by Thor Otto Lohne.
Based on the above, the Court of Appeal cannot see that the valuations that were carried out in
connection with the inclusion of new systems in Gassled, support the appellants’ argument that the
tariffs in the Tariff Regulations were meant to remain unchanged throughout the licence period.
The valuation of Gassled in connection with new inclusions was the result of negotiations between
the parties. The question of earnings prior to inclusion was relevant to the valuation of systems to
be included, and the principle of a total rate of return of 7% was used as a basis. Nothing has
otherwise been submitted in evidence to suggest that the Ministry was involved in or adopted a
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standpoint in connection with the valuations.
2.5

Summary — Gassled did not entail fixed tariffs for the whole licence period

The Court of Appeal finds that, at the time when Gassled was established, there was no agreement
between the companies involved that the tariffs would remain unchanged for the whole licence
period. Whatever the circumstances, the Ministry cannot be deemed to have given its consent to
this. The fact that both Petoro’s increased ownership interest (the Petoro ladder) and the bottom
step of the tariff ladder took effect on 1 January 2011 indicates that the parties must have expected
the tariffs to at least remain unchanged up until then, that is for eight years into the future. This is
nonetheless far removed from the view that the tariffs were to remain unchanged throughout the
licence period, that is for 26 years from the time of establishment.
In the Court of Appeal’s view, the Supreme Court judgment included in Rt. 1985 p. 1355 is
therefore not of direct relevance to the present case. In that case, negotiations had taken place
between the State and the companies involved about key conditions for the companies’ production
activities. Among other things, the Supreme Court stated that this must ‘entail limitations on the
State’s access to make stipulated conditions more stringent’. In the present case there were no
direct negotiations between the State and the private parties, however; the Ministry was presented
with, and approved, the outcome of the negotiations between the parties. Since it had not been
agreed that the tariffs would remain fixed, tariff amendments are not in breach of any agreement.
For that reason, Article 97 of the Constitution as a barrier to interventions in established legal
positions also has no bearing on the Ministry’s competence to amend the tariffs.
Hence, the tariff regime that was negotiated at the time when Gassled was established does not in
itself entail any barriers to the Ministry’s access to amend the tariffs. The Court of Appeal concurs
with the following wording in section 4.9 of the decision memo of 26 June 2013:
‘The amendment to the Regulations does not violate the assumptions that were made in
connection with the establishment of Gassled and adoption of the Tariff Regulations. The
Ministry cannot see that legitimate expectations have been created that limit the Ministry’s
competence pursuant to Section 4-8 of the Petroleum Activities Act to adopt this
amendment to the Regulations.’
A certain criticism of the authorities is warranted for not having clarified the basis for the
calculation of returns in Gassled sooner and for not having established a system for registering and
publishing the earnings as a measure of the return achieved at all times. This made it difficult for
the companies to predict when the tariffs might be amended, and, if so, what amendments would be
made. This became especially clear when the new owners were included, because they were less
aware of how the regulatory regime worked than the original owners. The Court of Appeal will
return to this issue in sections 5.9 and 5.11 below.
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3 Are the conditions for amending the tariffs met?
3.1

Introduction

The appellants have argued that the conditions set out in the Act for amending the tariffs in the
Tariff Regulations have not been met. This argument is based on the competence to make
amendments pursuant to the Petroleum Activities Act Section 4-8 second paragraph second
sentence.
The Court of Appeal has arrived at the conclusion that the legal authority for the Amending
Decision is the Petroleum Activities Act Section 4-8 first paragraph, cf. the Petroleum Activities
Regulations Section 70 first paragraph, cf. Section 63. The discussion of whether the conditions for
amendment have been met must therefore be based on this chain of legal authority.
The legal authority for the Tariff Regulations is the Petroleum Regulations Section 70 first
paragraph, and the tariffs shall be stipulated in accordance with the rules in Section 63. This
applies both when the initial decision stipulating tariffs is made and in connection with
amendments to the tariffs in the Regulations. When stipulating the capital element in the tariffs,
‘consideration shall be given to promoting the best possible management of resources’. The capital
element must also be ‘so stipulated that the owner can expect a reasonable return on the capital
invested.’ ‘Other special circumstances’ may also be taken into account.
3.2
3.2.1

Consideration for the best possible resource management
In general

Pursuant to the Petroleum Activities Regulations Section 63 fourth paragraph second sentence,
‘consideration shall be given’ to promoting the best possible management of resources. Based on
the wording, it is natural to understand this as a guideline for the Ministry’s exercise of
discretionary judgement, which must take account of the fact that general tariffs are to be
stipulated for all individual, future transport agreements. As described in section 1.1 above, a
distinction was introduced in connection with the adoption of the Petroleum Activities Regulations
Chapter 9 and the Tariff Regulations between Gassled, where the conditions for third-party access
were generally stipulated, and other gas pipeline networks, where individual agreements
concerning the right to third-party use are subject to approval by the Ministry pursuant to the
Petroleum Activities Act Section 4-8 second paragraph.
This is also reflected in the wording of the Petroleum Activities Regulations Section 63
fourth paragraph second sentence compared to the Petroleum Activities Act Section 4-8
second paragraph second sentence, where a more concrete requirement is defined stating that
tariffs can be stipulated or amended ‘in order to ensure that implementation of projects is
carried out with due regard to considerations relating to resource management’ (italicised
here).
In the Court of Appeal’s opinion, there is nothing in the wording of Section 63 fourth paragraph or
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in the comments in the Royal Decree of 20 December 2002 to indicate that the provision makes it
a requirement that a positive resource management effect must be proven to exist for concrete
projects. The provision prescribes that, in connection with the stipulation of tariffs, emphasis shall
be placed on giving consideration to promoting the best possible management of resources as a
general guideline for the exercise of discretionary judgement. This is natural, among other things
because the tariffs will apply to future transport agreements, and will therefore have consequences
for operation and recovery for many years to come. It will therefore be difficult, based on the
situation at a given time, to ascertain the total resource management effect a tariff amendment will
have.
Pursuant to the Petroleum Activities Act Section 1-2 second paragraph, the management of the
petroleum resources shall ‘be carried out in a long-term perspective for the benefit of the
Norwegian society as a whole’. The resource management shall primarily ‘provide revenues to the
country’, but also contribute to ‘ensuring welfare, employment and an
improved environment, as well as to the strengthening of Norwegian trade and industry’. Proposition
to the Storting No 114 (2014–2015) states that ‘Good resource management will ensure maximum
value creation for society [...]’.
Considerations relating to good resource management thereby indicate that as much of the socioeconomically profitable petroleum resources as possible should be discovered and recovered. This is
related to the costs of exploration and recovery. This is pointed out in Report to the Storting No 28
(2010–2011) on the petroleum activities, in which section 4.3 states:
‘The costs on the Norwegian Shelf have increased significantly in recent years and are higher
than in other petroleum provinces [...]. The high cost level has a direct effect on the
profitability of measures for improved recovery and influences the lifetime of existing fields.
The cost level development is paramount for the possibility of achieving improved recovery.’
As mentioned, it is an important consideration that the profit on the recovery of gas is taken out on
the fields and not in the transport systems. Low transport costs contribute to keeping down the
overall production costs. Proposition to the Storting No 85 (1987–88), quoted in section 2.2, states
that transport shall be seen as a means of ensuring the transport of gas to the market ‘from fields that
it has proven socio-economically correct to develop’, and that the transport tariffs should create ‘as
little distortion as possible in relation to the profit situation; they should not prevent fields from being
developed if they are socio-economically profitable, but nor should they subsidise development.’
Furthermore, the petroleum sector has largely been managed by the authorities defining a general
framework for the private companies’ activities, cf. the quote from Proposition to the Storting No
114 (2014–2015), reproduced in the introduction. Stipulating a general tariff for future transport
agreements, without taking account of the concrete effects on individual, existing projects, is in line
with this principle of general framework management.
However, it is not the case that the criterion of ‘best possible management of resources’ with such a
general approach becomes illusory seen in relation to the criterion that the owners shall be given ‘a
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reasonable return’, as the appellants have argued. The provision states that consideration ‘shall’ be
given to resource management. In the Court of Appeal’s opinion, this entails a requirement that this
consideration must be assessed and described in the grounds for the decision.
As regards guidelines for discretionary judgement set out in law or regulations, the courts’ review
will be limited to checking that the ministry has taken account of and given reasonable weight to the
consideration in question. A lack of emphasis on mandatory considerations may constitute a defect in
the content of the decision that renders it invalid, cf. Eckhoff/Smith, Forvaltningsrett (10th edition,
2014) page 469. The detailed weighing of the consideration for resource management against other
considerations is up to the discretion of the public administration, however, which, in principle, the
courts cannot review, cf. Eckhoff/Smith page 389. This is discussed in more detail in section 3.4.2
below.
3.2.2

The concrete application of the legal rule to the facts

In the Ministry’s decision memo of 26 June 2013, it is mentioned already in the first paragraph
that the purpose of the tariff amendments is to ‘facilitate good resource management’, and that
one ‘main goal of the resource management is to ensure that as much of the socioeconomically profitable resources as possible is recovered.’ Section 3.2 goes on to state:
‘Low tariffs reflect the low socio-economic cost of transportation and processing in Gassled,
and the stipulation of new, lower tariffs will thus lead to greater concurrence between
commercial and socio-economic considerations. This will facilitate good resource
management.
The tariff level in Gassled is relevant in relation to all decisions that can affect gas
production from fields that are, and discoveries that may be, connected to Gassled. This
applies to both gas fields and oilfields containing gas, and is relevant for decisions in all
phases of the petroleum activities: exploration, development, operation and tail-end
production. New, lower tariffs will reduce costs and contribute to the recovery of a higher
proportion of the petroleum resources.
Developments on the Norwegian continental shelf indicate that the Gassled tariffs will
become increasingly important in our resource management. A major part of the resources
that are least costly to recover has already been recovered. In new areas further north on the
continental shelf, the distance to the market is greater and, seen in isolation, the costs of
transportation will therefore be higher. Lower tariffs in Gassled thus become even more
important for good resource management.’
During the consultation on the Ministry’s proposed amendment to the Petroleum Activities
Regulation and adoption of the Tariff Regulations, several consultation submissions supported the
Ministry’s assessment that lower tariffs would contribute to good resource management in
general. As an example, reference can be made to Shell’s consultation submission of 14 March
2013, which states:
‘The tariff level has a direct impact on the profitability of projects and a significant reduction
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of the tariff level will therefore contribute to ensuring the realisation of as many socioeconomically profitable projects as possible.’
The appellants had objections to this, however. In Solveig and Silex’s joint consultation
submission of 15 March 2013, it is stated:
‘The proposal is not suited to achieving the objective of optimal resource management. The
proposal entails a general reduction of the tariffs for all gas volumes covered by capacity
bookings made after the time when the amendment enters into force. Most of the gas
volumes for which the tariffs will be reduced until the licence period for Gassled expires in
2028 are volumes that will be produced in any case, regardless of the proposal. The tariff
level will not affect gas production in the vast majority of fields that are currently in
production, and it is therefore irrelevant from a resource management perspective. Nor has it
been substantiated that there is a concrete connection between the proposed tariff reduction
and increased production from new developments.’
During the consultation, the appellants proposed an alternative whereby the new, lower tariffs
would only apply to new fields that were discovered or developed after the adoption of the
Amending Regulations. According to the appellants, this would provide an incentive to increase
exploration and development, without affecting the profitability of existing fields.
In section 4.1 of the Ministry’s decision memo, which is quoted in the introduction, the
consultation bodies’ comments on this point have been reviewed and commented on, and the
following is stated, among other things:
‘New, reduced tariffs will increase the value of proven discoveries and thus stimulate
exploration activities. This applies in particular to exploration for gas resources, but also to
exploration for oilfields, since they may contain greater or smaller volumes of gas and their
development will depend on a gas transportation solution.
Reduced tariffs will increase the profitability of development projects. New reduced tariffs
will be especially important in relation to discoveries that contain large volumes of gas and
depend on access to a large part of the existing infrastructure in order to transport the gas to
market.
Reduced tariffs in Gassled will increase the incentives to explore in the Far North by better
facilitating the development of the gas transportation system northwards. This will also
improve the utilisation of existing infrastructure.
For fields in production, lower tariffs will result in increased resources. This is relevant in
relation to both new projects on the fields and the many decisions relating to production that
are made on a continuous basis. Reduced tariffs will increase the profitability of all such
projects and decisions.
If lower tariffs are only applied to new fields or to certain new projects, it will not be
possible to ensure that resource management considerations are taken into account for all
resources. Low tariffs for all new transportation agreements will be materially more
important in facilitating good resource management in that they will generate more
appropriate incentives in relation to the recovery of all resources. One of the solutions
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proposed by some of the Gassled partners will also lead to a system of field-based tariffs and
will be in breach of the regime provided for in the Tariff Regulations, whereby tariffs are
stipulated for different tariff areas in Gassled, irrespective of which field the gas is produced
from.’
In the Court of Appeal’s view, the Ministry has in the decision memo applied a correct
understanding of the consideration for ‘the best possible management of resources’ in the
Petroleum Activities Regulations Section 63 fourth paragraph. A comprehensive assessment has
been made of how lower tariffs can create an incentive for the companies to increase their
exploration activities and increase production from existing fields. Emphasis has also been placed
on the fact that lower tariffs in the existing transport system will contribute to increased resource
recovery in the Far North, in that the total costs of developing a gas pipeline solution from there
will be reduced. This is also emphasised in the study NCS 2020 section 6.9, quoted in the
introduction. In the Court of Appeal’s opinion, these assessments are clearly relevant to the overall
resource management on the Norwegian continental shelf in a long-term perspective.

3.2.3 Analyses of the resource management effect of the Amending Decision
Jarand Rystad, Managing Partner of Rystad Energy, gave a presentation during the appeal hearing
about the resource management effect of reducing the tariffs in Gassled. According to Rystad,
lower tariffs had a very limited effect on the profitability of individual projects, since the tariff
costs were low compared with several other parameters of importance to recovery and production
decisions, such as gas prices, exploration, development and operating costs etc. In theory, lower
tariffs can have a positive effect for gas fields with small margins (marginal fields). However, they
could also have a negative impact on the total petroleum recovery, since gas is used to a large
extent for injection in oilfields to increase the pressure in the reservoir, thereby increasing oil
recovery. Lower transport costs for gas means that the gas’s value increases and it becomes less
profitable to inject it. This could lead to a reduction in oil and gas recovery overall. Lower tariffs
for future transport agreements could also have a distorting effect, in that gas production would be
postponed pending cheaper transport solutions.
Rystad had reviewed all oil and gas fields on the Norwegian continental shelf with a view to
mapping the potential net effect of the tariff reduction. Rystad had identified three marginal fields
where the tariff amendment could have an effect: Fogelberg, Lavrans and Dvalin. According to
Rystad, the effect was most likely negative for the first two fields. For Dvalin, the tariff amendment
could theoretically have a positive effect, but it had not been possible to prove this.
Rystad concluded that, generally and in principle, it was positive to reduce tariffs and transport
costs, but, after having considered the concrete effects, it was not possible to substantiate that the
decision would have a positive resource management effect. If the decision had an effect, it was
most likely negative for petroleum recovery overall.
In March 2015, Norwegian Petroleum Directorate prepared a report for the Ministry containing an
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assessment of the effect of the tariff reduction on recovery on the continental shelf. On 30
November 2016, an updated version of the report was presented, in which, by way of summary, the
following is stated:
‘The NPD’s analysis shows that the reduced tariffs markedly increase the profitability of
individual projects. Investments decisions in the petroleum sector are big and complex and
include many different factors. However, the cost reduction resulting from amended tariffs
will make an important contribution to improving the economy of a development. This
thereby increases the possibility of more development decisions being made on the
Norwegian continental shelf.
The NPD’s resource accounts show significant remaining resources that could be covered
by the tariff adjustment. The NPD is concerned with ensuring that marginal projects in
discoveries and fields are implemented and that the resources are recovered. On fields in
operation, there are many small and big investment decisions that affect production and the
total value creation. In this context, the tariff reduction will make a positive contribution.
For discoveries that it has not been decided to develop, the tariff reduction will contribute to
improved profitability.
…
With large resources remaining on the continental shelf, the NPD has, in various
contexts, identified the high cost level as one of the main challenges to the realisation of
the remaining resources. The tariff reduction will make an important contribution.’
At the appeal hearing, Kjell Dragvik and Bjørnar Kvinge from the Norwegian Petroleum
Directorate gave a presentation on the same topic as the above-mentioned report. The presentation
showed that the present value of a typical discovery in the Norwegian Sea and the North Sea will
increase substantially as a result of the new, reduced tariffs. Depending on what estimate of future
volumes is applied, it was estimated that the value of the typical discovery would increase by
between approximately NOK 350 and 1,100 million, or by more than a third to approximately a
quarter of the value of the discovery. For fields in operation, the increase in value as a result of the
lower tariffs was approximately NOK 50 to NOK 120 million, or about half to approximately a
quarter of the field’s value.
Dragvik and Kvinge concluded that lower tariffs make an important contribution to a lower cost
level, which can lead to a marked increase in the profitability of individual projects. The tariff
reduction therefore has a clearly favourable socio-economic effect. However, decisions on
development and recovery depend on several factors, some of which are internal factors in the
companies. The authorities do not have an overview of all such factors. It is therefore difficult for
the Norwegian Petroleum Directorate to specify the effect a tariff reduction will have for an
individual field.
Lars Stoltenberg, who is an employee of DEA and in charge of the company’s operations on
producing fields, testified to the same effect. He stated that the individual company’s decisions on
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development and operation depend on a number of assessments, such as the company’s risk factor,
internal return requirements (internal rate of return), debt financing, tax considerations and
analyses of the future resource basis and gas prices. These assessments can vary from company to
company and are regarded as trade secrets. There are therefore very differing views on whether,
and how, a company will proceed with developing a field. The authorities are not familiar with the
companies’ assumptions in this context, and it is therefore difficult for them to assess the concrete
effects a tariff reduction would have on the individual field.
Stoltenberg, who has led DEA’s operation of the Dvalin field since 2012, stated that Rystad’s
assessments of the importance of the tariff reduction for Dvalin were incorrect. According to
Stoltenberg, the tariff reduction was an important element in the assessment of Dvalin’s further
development. Profitability was weak, but the new tariffs gave rise to considerably better
possibilities for achieving profitability, and it was therefore decided in autumn 2014 to proceed
with investments to develop the field. With the old tariffs, the company would almost certainly not
have made this decision. Stoltenberg also stated that Rystad’s assessments as regards Fogelberg
and Lavrans were incorrect. According to Stoltenberg, the tariffs had no bearing on the involved
companies’ decisions not to proceed with investments in these two fields.
in the MPE, stated that it is difficult for the State to know what will ‘tip the scales’ in a company’s
decision to invest in developing or continue to operate a field, since the State does not have an
overview of all parameters on which such a decision is based. The State can therefore only
influence the direction of the various decision drivers, for example lower costs. According to
Hognestad, what costs this concerns will largely be irrelevant; for the companies, low transport
costs will be as important as other costs.
According to Hognestad, the State does not aim to keep the tariffs as low as possible. The goal is
to find the ‘right’ tariff, which has neither a positive nor a negative effect on the companies’
market assessments. The Ministry wants the tariffs to correspond to the socio-economic costs.
However, once the investments have been repaid, including the stipulated return, low tariffs will
have a favourable socio-economic effect.
Hognestad also stated that Rystad’s assessments of the effect of the tariff amendment on individual
fields were based on the situation at a given time; a ‘snapshot’. Many of the parameters applied by
Rystad will change over time, such as the gas price, cost level etc. In addition, the companies’
decisions depend on a number of assessments of which Rystad does not have an overview, such as
the companies’ desire for diversification, their access to capital etc. Even if, objectively speaking,
a discovery is commercially viable, it is not certain that the licensee will wish to develop it.
In his presentation to the Court of Appeal, Dag Omre, General Manager of Centrica Energy
Norway, described a long list of parameters involved in investment decisions. The companies’
assessments of the different parameters, and thereby of the profitability of a project, can vary
considerably. For example, the companies had different internal rates of return (return

- 102 -

16-005707ASD-BORG/01

requirements), and they had different investment strategies in relation to, e.g., equity and debt
financing. Omre stated that the tariff reduction could have a great impact on the profitability of a
project, but that this also depended on the company’s internal rate of return. For the Fogelberg
field, for which Centrica has a licence, the tariff amendment could entail an increase of the internal
rate of return of between 0.5 and 1 percentage point, which is substantial. For other fields, the
effect could be even greater.
3.2.4

Summary – resource management considerations

As already mentioned, the Petroleum Activities Regulations Section 63 fourth paragraph does not
require that a study be carried out or that proof be furnished that lower tariffs would lead to
development or increased recovery in concrete projects. Nor will it be possible for the authorities
to make a correct assessment of this. The companies’ investment decisions depend on many
parameters which the companies assess differently, and which the authorities have no insight into.
As assessment of the concrete effects for specific discoveries and fields will nevertheless only
provide a ‘snapshot’ of the possible effects of the Amending Decision. Given the regulatory
regime that applies to Gassled, with general tariffs that will apply to all new transport agreements
for many years to come, it is very difficult to estimate the impact a tariff reduction will have over
time for the petroleum recovery overall.
As Hognestad testified, the authorities therefore have to content themselves with assessing the
importance of a tariff amendment as a decision driver, i.e. as an incentive to proceed in a certain
direction. This is in line with the principle of framework management of the petroleum sector,
whereby the authorities define a framework that creates incentives for the companies to operate in
a manner that is as socio-economically profitable as possible.
The tariff is a cost that the production companies must pay, and cost reductions will generally
increase the fields’ profitability and can thereby influence investment decisions. In general, low
transport costs will therefore be favourable in socio-economic and resource management terms, in
line with the principle that the profit should be taken out on the fields, and not in the transport
systems.
Against this background, the Court of Appeal finds it clear that the Ministry has applied a correct
understanding of the consideration for ‘the best possible management of resources’ and that the
assessments in the decision memo of the resource management effect of lower tariffs are correct.
Consideration for the best possible resource management has thereby been satisfactorily taken into
account.
3.3

3.3.1

Considerations relating to the owners’ expectation of a reasonable return on the capital
invested
In general

Pursuant to the Petroleum Activities Regulations Section 63 fourth paragraph, the capital element
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shall be stipulated so ‘that the owner can expect a reasonable return on the capital invested.’ The
appellants have argued that, when Gassled was established, tariffs were stipulated that were
intended to ensure a reasonable future profit for the owners, taking into consideration both the risk
associated with the 90 BCM scenario and the possibility of an upside if the volumes exceeded this.
A reduction of the tariffs will mean that this upside is removed, thereby reducing the ‘reasonable
profit’ the owners expected. This also applies to the new owners that bought interests in Gassled at
a later date and expected a future cash flow that corresponded to the stipulated tariffs. The tariff
reduction thereby also denied the new owners an expected ‘reasonable profit’.
The Court of Appeal has arrived at the conclusion that it was not agreed that the tariffs stipulated
in the Tariff Regulations would remain unchanged for the duration of the licence period. On the
contrary, the previous regulation of the gas transport system was continued in Gassled, so that the
Ministry retained the possibility of amending the tariffs in order to limit the owners’ return. The
assumption on which the appellants’ argument is based is therefore incorrect.
In the comments on the provision on a ‘reasonable return’ in the Petroleum Activities Regulations
Section 63 fourth paragraph, the following is stated in the Royal Decree of 20 December 2002:
Tariffs in new pipelines are stipulated so that the owners can expect a real rate of return on
the total capital of 7% before tax, with a possibility of minor additional revenues to
stimulate increased utilisation and cost-effective operations. The stipulation of the return on
pipelines and pertaining facilities is based, among other things, on the condition that profit
shall largely be made on the field. ’
The term ‘reasonable return’ relates to the regime established in connection with Zeepipe in 1987,
where the tariffs are regulated so that the owners can expect a real rate of return of approximately
seven per cent over the whole licence period. The return shall be calculated on ‘the total capital’.
By this is meant the capital invested in the system. This is also stated in Proposition to the Storting
No 85 (1987–88) concerning the development of Zeepipe, which states that the tariffs shall be
‘calculated on the basis of the return on invested capital and on annual operating expenses.’
In the Petroleum Activities Regulations Section 60 first paragraph, ‘owner’ is defined as ‘the joint
venture and companies that own upstream gas pipeline networks, as well as the participants in
such joint ventures and companies.’ New owners who bought ownership interests in Gassled after
it was established are in this context treated equally with the original owners and joint venture. It
is thus not a criterion in Section 63 fourth paragraph third sentence that the current owner must be
the person responsible for the investments in the system. It is the owner at all times that ‘can
expect a reasonable return on the capital invested’, where ‘capital invested’ means the total
investments in the system.
Based on this, the purchase price and other matters agreed between the previous and new owners
when the ownership interests in Gassled were transferred are of no importance to the assessment
of what ‘reasonable return’ the owner can expect. The tariff shall provide a total return that is
reasonable over the whole licence period. The Court of Appeal therefore does not agree with the
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District Court when it, on pages 51–52 of its judgment, states that the new owners can ‘expect’ a
continued reasonable return in future, regardless of the historical return in the system. This is not
in accordance with the return regime that was established in the 1970s and was continued in
Gassled.
As mentioned in sections 2.3.1 and 2.4, the historical earnings in the different systems were taken
into account both when Gassled was established and in connection with subsequent inclusions.
The same must apply to new owners who acquire interests in Gassled; they can expect a
reasonable return on the capital invested, taking into account the return that has already been
achieved.
For the majority of the systems that were merged to form Gassled, a return of approximately 7%
was stipulated, while a higher return was stipulated for Statpipe – which accounted for a
substantial part of Gassled. The individual systems also had different earnings in the years prior to
Gassled, and after Gassled was established, it was difficult to calculate how much of the total
earnings should be allocated to each individual system.
As described above in the introduction, the Ministry was sent two PowerPoint presentations from
Gassco in October/November 2009 with calculations of the earnings in Gassled compared with the
value that was stipulated in connection with its establishment in 2003. In November 2010, the
Ministry was sent a new presentation with the same calculations, with the addition of calculations
of the returns on all the systems in Gassled since their start-up.
After the meeting at the Ministry on 31 January 2012, Gassco continued its work of calculating the
real rate of return on all the systems in Gassled. It gradually became clear that the calculations of
the total return based on historical investments and cash flows for each system produced the same
result as calculations based on the establishment value.
Deputy Director General Erik Johnsen testified to the Court of Appeal that it was virtually
impossible to ascertain Gassled’s return as such. When Gassled was established, the different
systems had achieved different returns, and Gassled was so complex that it was difficult to identify
the different systems’ earnings.
Johnsen testified that the establishment value was based on previous licences and the earnings the
individual systems had already achieved. However, the Ministry did not have an overview of the
detailed calculations used in this valuation. However, as Gassco and the Ministry worked on
establishing the basis for a possible tariff amendment, they came to understand that the
establishment value was a good substitute, a ‘proxy’, for the calculation of the real rate of return in
all the systems. When the calculations showed that the establishment value had been earned, this
could be used as a basis for a tariff reduction.
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3.3.2

The concrete application of the legal rule to the facts

In the Ministry’s consultation memo of 15 January 2013, it is stated that Gassco has ‘calculated
the return on the capital invested in the facilities that currently comprise Gassled from investments
started in Norpipe until 2028’. The calculations shows that ‘Historical tariff revenues from the
capital element and future tariff revenues from the capital element from transport agreements
entered into give a real rate of return before tax on the historical investments of 10.0% in 2012 and
10.5% in 2028’, and that they ‘exceed the level that was assumed when the Tariff Regulations
were adopted in connection with the establishment of Gassled in 2003.’
In section 3.3 of the consultation memo of 26 June 2013, it is stated that, when the companies,
based on expected future cash flows, calculated ‘conversion ratios in connection with the
establishment of Gassled’, this was ‘based on presumed return on the historical investments’.
These values were enshrined in the establishment agreement for Gassled and reflected in the
capital tariffs stipulated in the Tariff Regulations. Furthermore, it states that:
‘Gassco’s calculations show that, based on the transport agreements entered into, the
present value of tariff revenues from the capital element for the original transport systems
during the period 2003–2028 will exceed the values in the establishment agreement.
Hence, the original transport systems will achieve the return presumed in the licences.
…
To sum up, investments in the systems that currently make up areas A–E in Gassled,
including the Langeled system, will achieve the presumed return based on transportation
agreements entered into. Based on transportation agreements entered into, areas F-I will
achieve a real rate of return of less than 7%.’
Furthermore, section 4.2 of the memo states:
‘As accounted for in section 3.3., the historical investments form the basis for the
assessment of the achieved return. For tariff areas A–E, including Langeled, historical and
future capital elements of the tariff revenues from transportation agreements entered into
will together generate the return presumed in the original licences.
... When Gassled was established in 2003, the remaining cash flows, which were based on
the return on historical investments, formed the basis for the values the parties enshrined
in the establishment agreement. The values in the establishment agreement thereby express
the return that was assumed under the respective original licences. These values have now
been realised in the form of the capital element of the tariff revenues achieved and future
transportation commitments entered into.’
Thus, both the consultation memo and the decision memo are based on calculations of the real rate
of return in all the systems in Gassled, based on historical investments and historical and future
revenues. It is also stated that the establishment value, which was calculated on the basis of the
present value of the remaining cash flows in the different systems, provides a good basis for
calculating the return in Gassled after its establishment. The establishment value is thus used as an
aid to calculate the return in Gassled. Moreover, Gassco’s calculations of the return on the basis of
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historical investments and revenues and on the basis of the establishment value produce the same
result.
As regards the new owners’ expectations of a continued ‘reasonable profit’ in the form of a stable
cash flow for the remainder of the licence period, the decision memo section 3.1 states:
‘The basis for calculating the rate of return (total capital) is the historical investments in
the physical gas infrastructure. Subsequent transfers of ownership interests between
companies have no bearing on the basis for the rate of return. The consideration agreed
between the sellers and buyers of ownership interests in Gassled and the values used by the
private parties as the basis for the conversion ratio in connection with the incorporation of
new systems are thus not relevant to the basis for calculating the rate of return.’
Furthermore, section 4.7 of the memo states:
‘The commercial terms for the transfer of ownership interests in Gassled are a matter
between buyers and sellers. New Gassled partners carry the risk of the assumptions they
made when they acquired their ownership interests in Gassled.’
This means that no exceptions are made for the new owners as regards the principles for
calculating what constitutes a ‘reasonable return’. The return shall be calculated on the ‘capital
invested’. The purchase price or the new owners’ expectations of future cash flows are not relevant
to this calculation.
On this basis, the Court of Appeal finds it to be clear that the Ministry has applied a correct
understanding of the considerations for the owners’ expectation of a ‘reasonable return on capital
invested’. Gassco’s calculations showed that the expected return had been achieved in most of the
Gassled systems. The return had not been achieved for some of the pipelines that were included
after the establishment. Nor was the tariff amended for these areas.
As discussed in section 3.2.4, low transport costs have a generally favourable socio-economic and
resource management effect. When the expected return on the pipeline systems was achieved,
consideration for ‘the best possible management of resources’ therefore meant that the tariffs
should be reduced. The Ministry therefore had legal authority pursuant to the Petroleum Activities
Regulations Section 70, cf. Section 63, to amend the capital element of the tariff for those areas
where the return had been achieved.
3.4
3.4.1

Requirement for a concrete preponderance of interest?
Should the Ministry have assessed the consequences of the decision for the appellants?

The appellants have argued that, in addition to the two considerations mentioned above, a clear
preponderance of interest must be required in order to amend the tariffs to the detriment of the
Gassled owners. Since the appellants are not shippers and thereby will not gain from the tariff
reduction, and they entered the picture shortly before the amendment with an expectation of stable
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tariff revenues for the remainder of the licence period, it is argued that substantial interests in
favour of the tariff amendment are required for it to be possible to implement it. It is also argued
that the tariff amendment is of little importance in resource management terms, but has major
financial consequences for the appellants, and that the decision is therefore clearly
disproportionate.
The arguments are related to the competence to make amendments pursuant to the Petroleum
Activities Act Section 4-8 second paragraph. As mentioned above, this applies to terms and
conditions stipulated for individual transport agreements, and not general terms and conditions for
future transport agreements. In Proposition No 46 (2002–2003) quoted in section 1.3.1 above, it is
stated that it will also be possible to make changes to terms and conditions in individual transport
agreements ‘pursuant to the right to reverse administrative decisions that follows from general
principles of administrative law and non-statutory principles of administrative law relating to
reversal’.
The Court of Appeal understands this to mean that the right, pursuant to the Petroleum Activities
Act Section 4-8 second paragraph, to alter stipulated terms and conditions for individual transport
agreements is in accordance with the general right to reverse individual decisions pursuant to the
Public Administration Act Section 35 and non-statutory principles of administrative law. The
‘general provisions of administrative law’ referred to in the Public Administration Act Section 35
fifth paragraph make it possible to reverse an administrative decision if the considerations that
favour reversal have significantly greater weight than those that are in disfavour [of reversal]. In
other words, an individual decision can only be reversed to the detriment of private parties if
weighty general interests so indicate, cf. Eckhoff/Smith, Forvaltningsrett (10th edition 2014) page
309. Although the right to make amendments pursuant to the Petroleum Activities Act Section 4-8
second paragraph is possibly somewhat more wide-ranging, a corresponding requirement for a
clear preponderance of interest in favour of amendment must also apply under that provision.
However, the legal authority for amending the Tariff Regulations is not the Petroleum Activities
Act Section 4-8 second paragraph, but Section 4-8 first paragraph, cf. the Petroleum Activities
Regulations Section 70, cf. Section 63. There is no basis for assuming a corresponding
requirement for a clear preponderance of interest for amendments to regulations pursuant to those
provisions. This is related to the fact that the Amending Decision does not interfere in existing
transport agreements, but changes general terms and conditions for transport agreements with
future effect. For such decisions, there is no basis for assuming that a clear preponderance of
interest is required in addition to the conditions set out in the chain of legal authority.
Furthermore, the provision in the Petroleum Activities Regulations Section 63 fourth paragraph
opens for a weighing of interests. When stipulating tariffs in the Tariff Regulations, ‘consideration
shall be given to promoting the best possible management of resources’, on the one hand, and that
‘the owner can expect a reasonable return on the capital invested’, on the other. As described
above, these general considerations have been comprehensively assessed in the decision memo.
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The Court of Appeal nevertheless finds reason to remark that there are a number of special
circumstances relating to the appellants’ situation that the Ministry should possibly have given
more thorough consideration. The appellants were the only Gassled owners that were not shippers
of gas. The tariff reduction therefore had a particularly unfavourable effect for them.
The appellants also become Gassled owners a relatively short time before the tariff amendment.
The Ministry approved the transactions over a period of around 2.5–1.5 years before the regulatory
amendment was adopted. The tariffs were the companies’ only source of income, and they were
reduced by 90% for important areas of Gassled. Even it is assumed that the appellants were aware
of the risk of a tariff amendment – a question the Court of Appeal will return to – it is improbable
that they expected such a substantial tariff reduction so soon after they acquired ownership
interests in Gassled. The Ministry should have been aware of this, regardless of what the Ministry
knew of the assumptions made by the companies when they invested in Gassled. As discussed in
section 5.8 below, the Ministry was aware that a tariff amendment would have significant financial
consequences for the appellants.
In light of this, the Court of Appeal finds it remarkable that the consequences of the tariff
reduction for the four appellants were not considered at all in the decision memo of 26 June
2013. The memo states that ‘transfers of ownership interests between companies have no
bearing on the basis for the rate of return’ and that the new owners ‘carry the risk of the
assumptions they made when they acquired their ownership interests in Gassled’.
Furthermore, reference was made to the fact that, in the contact between the Ministry and
the companies prior to the transactions, ‘the Ministry stated on a general basis that the tariffs
in Gassled could be changed.’ However, there is no trace of the Ministry having considered
or examined in more detail the financial consequences for the four companies.
Furthermore, it was difficult for the new owners to foresee whether and, if so, when the
Ministry could amend the tariffs. As mentioned, no system had been established for measuring
the rate of return in Gassled, and it was not clear how the rate of return should be calculated.
Gassco stated that the system ‘has not been fully predictable and transparent’, since
‘information has not been available [...] to calculate the return on the different pipelines.’
On this basis, it would have been natural to consider and discuss the consequences of the
amendment for the four appellants in the decision memo.
3.4.2

Judicial review of the concrete preponderance of interest and the proportionality of the decision

It is difficult, however, for the Court of Appeal to see how inadequate investigations and
assessment of the consequences for some legal persons can have consequences for the validity of a
decision that is formulated in general terms and for which grounds are given.
The Supreme Court has in some cases ruled individual decisions invalid as a result of key
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considerations not having been assessed. Rt. 1981 page 745 Isene can be viewed as an example
of that. The decision in that case was ruled invalid because of deficiencies in the grounds for it,
since it left ‘doubt about whether all relevant factors had been considered’. Reference was
made to certain factors that the Supreme Court believed should have been considered and
discussed in the grounds.
Rt. 2011 page 111 concerned the validity of a decision on the revocation of a taxi licence. One of
the issues in the case was whether sufficient grounds were given for the decision. The Public
Administration Act Section 25 third paragraph states that ‘Mention should be made of the chief
considerations which have been decisive for the exercise of the administrative agency’s
discretionary powers’. With reference to this provision, the following was stated in paragraph 51 of
the judgment:
‘The wording is general, but it is clear that the requirements made of the justification must
be adapted to how invasive the decision is, cf. among other things, Rt-2000-1056. It must be
clear that a discretionary assessment has been carried out, cf. Rt-2010-376, and that
emphasis has been given to the relevant chief considerations, cf. Rt-1995-738.’
The final decision to which reference is made in the quote, the ruling by the Appeal Committee
of the Supreme Court in Rt. 1995 page 738 Fett og lim, concerned the validity of a decision on
the revocation of a pollution permit. The Pollution Control Act Section 18 fourth paragraph
(formerly third paragraph) states that, in connection with such decisions, ‘the costs that
alteration or reversal will involve for the polluter, and any other advantages and disadvantages
the alteration or reversal will involve, shall be taken into account’. The following is stated in
the Appeal Committee’s ruling:
‘In the Appeal Committee’s view, Section 18 third paragraph makes it clear that the public
administration has a duty to include in its assessment any costs and losses that revocation of
the permit will entail for the operator that has operated the undertaking. What concrete
weight shall be given to the costs and losses and how this is to be weighed against other
relevant considerations is for the public administration to decide. That this entails the use of
wide discretion is confirmed by the matter at issue. Costs and pollution are
incommensurable quantities. They cannot be weighed against each other based on legal
criteria.
On this basis, the Appeal Committee finds that the courts cannot review the concrete
discretionary assessment of whether the permit should be revoked beyond checking that the
public administration has included the relevant considerations in its assessment and that the
concrete discretionary assessment is not so highly unreasonable that the decision must be set
aside for that reason.’
In the Court of Appeal’s view, the statement in the first paragraph of the quote is relevant to the
present case. The Petroleum Activities Regulations Section 63 fourth paragraph sets out which
considerations shall be emphasised when stipulating or amending the tariffs in the Tariff
Regulations. They are correctly understood and comprehensively assessed and discussed in the
decision memo of 26 June 2013. Beyond checking this, the courts cannot review the public
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administration’s concrete discretionary assessment of whether the tariffs shall be amended, or in
what way.
It is also mentioned in the quote from Rt. 1995 page 738 that the courts may review whether the
public administration’s discretionary assessment is ‘highly unreasonable’. In legal theory, this is
often referred to as a form of proportionality assessment, i.e. that the decision must be seen to be
proportionate in light of its purpose and the concrete consequences it has for those affected by it.
There are very few examples of the courts having set aside decisions on this basis. In Graver,
Alminnelig forvaltningsrett (General administrative law) (4th edition, 2015) on page 133, it is
stated that proportionality assessments ‘[are] primarily a matter for the legislator, and the
proportionality of an intervention will often already have been assessed given that the public
administration has been given competence to make decisions’.
However, the courts can review whether the proportionality of a decision has been assessed.
Rt. 1990 page 861 Henjum, the issue concerned the validity of the rejection of an application to
parcel off a plot of land. The rejection was in accordance with the chief consideration described
in the law, but the Supreme Court believed that other considerations were also relevant and should
have been assessed. In Graver, op. cit. page 134, the judgment is commented on as follows:
‘If we are to read the judgment in light of a general proportionality principle, we can say that
the Supreme Court assessed the proportionality of the discretionary assessment and arrived
at the conclusion that the Ministry had not carried out a concrete assessment of the necessity
of denying permission to parcel off. And the reason why such a concrete assessment was
necessary was that it was not evident to the Supreme Court that the general considerations
invoked by the Ministry as the basis for the decision would be affected by a parcelling off in
this concrete case. [...] While Isene and the minority in von Koss are examples of the public
administration having to carefully weigh the considerations underlying the decision against
the individual intervention, Henjum, for example, is an example of a case where the public
administration also has to make a careful assessment of whether the individual measure is
necessary in order to promote these considerations.’
In certain areas, the Supreme Court has gone further in reviewing the public administration’s
proportionality assessments, including in connection with decisions on administrative sanctions, cf.
Graver, op. cit. page 132. The Supreme Court has rejected, however, that the courts can as a
general rule review the public administration’s assessment of the proportionality of a decision. Rt.
2011 page 304 paragraph 56 states:
‘Frøholm has claimed that an administrative decision can also be declared invalid if it fails to
meet the requirement for proportionality. It is correct that the courts, in certain special
administrative areas, are legally competent to declare an administrative decision invalid if it
is not proportionate. There is no general rule to this effect, however. Proportionality
considerations will certainly play a role when assessing whether an administrative decision
is clearly unreasonable, but there is no basis for making proportionality a general
requirement as regards the content of administrative decisions, cf. Rt-2008-560 paragraph
48.’
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It is important to note that all the above-mentioned decisions concern the validity of individual
decisions. Some of the same fundamental principles probably also apply to regulatory decisions;
they cannot be based on extraneous considerations either, cf. Eckhoff/Smith page 397, and
considerations specified in the legal authority must be assessed. But the same requirement cannot
be made for assessing the consequences of the decision in individual cases or the concrete
proportionality of the decision.
Firstly, the same justification requirement does not apply to regulatory decisions as to individual
decisions. For example, it is not stated in the Public Administration Act Section 38 that the chief
considerations underlying a regulatory decision should be mentioned.
Secondly, because of the nature of regulations, the same requirements as regards assessing the
concrete consequences for individual legal persons cannot be applied. Regulations are based on
general assessments, and a regulatory provision can have different consequences in different cases.
As stated in the above quote from Graver, a requirement can be derived from the Isene and Henjum
judgments for a careful weighing of relevant considerations and a satisfactory assessment of the
necessity of the decision in individual cases. But this is probably not transferable to general
decisions.
In the Court of Appeal’s view, great care must therefore be exercised as regards making an
assessment of concrete consequences for individual legal persons a requirement in connection
with regulatory decisions, or requiring that such assessments must be described in the grounds
for the decision. Nor is the Court of Appeal aware of any case where a general decision has
been ruled invalid as a result of consequences for individual legal persons not having been
assessed, cf. also Eckhoff/Smith page 471.
In the Court of Appeal’s view, it follows from the above that, in principle, nor can it be made a
requirement that a study be carried out of the individual consequences of regulatory decisions. Nor
have the appellants argued that a procedural error has been made in connection with the Amending
Decision.
On this basis, the Court of Appeal finds it to be clear that the failure to assess the concrete
consequences for the appellants has no bearing on the validity of the decision.
3.5

Other objections to the decision

The appellants have argued that the tariff reduction entails a substantial transfer of value between
private parties, and that this means that a more stringent requirement applies as regards the legal
authority for the decision.
As the Court of Appeal sees it, this argument is based on an assumption that the tariffs in Gassled
were intended to be fixed until the end of the licence period. If the tariffs were not intended to be
fixed, the tariff reduction would entail an adjustment of the current tariffs in order to achieve the
expected return. In such case, the tariff adjustment will contribute to restoring the assumed balance
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between shipper and owner. In the Court of Appeal’s view, there is therefore no basis for regarding
the tariff adjustment as a transfer of value between owners and shippers.
Finally, the appellants have argued that the need for predictability and a long-term perspective in
the petroleum sector, and the fact that the operational activities are largely carried out by private
companies, means that the authorities must be cautious about changing the framework conditions
to the detriment of private parties. The importance of a stable framework in the petroleum sector is
underlined in a number of Storting documents, cf. inter alia the quote from Proposition No 114
(2014–2015) to the Storting reproduced above in the introduction.
In the Court of Appeal’s view, this is a general consideration that the authorities must take
into account when considering whether to change conditions or framework conditions for the
petroleum activities. The courts cannot review whether the authorities have made a correct
assessment of the long-term consequences of a change they are competent to make.
Consideration for predictability in the petroleum sector is therefore of little significance in
connection with a judicial review of whether a specific decision is valid.
This must be seen in conjunction with the fact that the State owns and controls the exploitation of
the petroleum resources on the Norwegian continental shelf. The State has therefore ensured that is
has strong regulatory powers in relation to the petroleum activities and extensive rights to regulate
the activities in a manner it believes to be favourable in resource management terms. The
establishment of fixed tariffs until the end of 2028 would entail changing one of the key principles
of petroleum management, namely that the State regulates the return in the transport systems. In
the Court of Appeal’s opinion, it is clear that consideration for a stable and predictable framework
for the private companies cannot mean that the Ministry’s decisions, for which there is sufficient
legal authority and which are in accordance with this governing principle, are invalid.
3.6 Summary – the validity of the decision pursuant to Norwegian law
The Court of Appeal has found that the legal authority for the tariff reduction is provided by the
Petroleum Activities Act Section 4-8 first paragraph, cf. the Petroleum Activities Regulations Section
70 first paragraph, cf. Section 63. The establishment of Gassled and the tariff regime that was
negotiated in that connection do not limit the Ministry’s right to amend the tariffs over and above
what is stated in the above-mentioned chain of legal authority. The decision is based on a correct
understanding of the legal authority, and the considerations mentioned in the Petroleum Activities
Regulations Section 63 fourth paragraph have been carefully assessed. The Court cannot review the
detailed weighing of these considerations. Nor is there a basis for requiring an assessment of the
concrete consequences of the decision for the appellants.
There is thus nothing to indicate that the decision must be deemed invalid based on Norwegian legal
rules.
It remains, however, to reach a decision on whether the decision is covered by the protection of
private property pursuant to the European Convention on Human Rights (ECHR).
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4 Is the tariff amendment covered by the protection of private property set out in ECHR P 1-1?
4.1

Introduction

The appellants have argued that their right of ownership of Gassled is protected by ECHR Protocol 1
Article 1 (ECHR P 1-1), which reads as follows:
‘Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one
shall be deprived of his possessions except in the public interest and subject to the conditions
provided for by law and by the general principles of international law.
The preceding provisions shall not, however, in any way impair the right of a State to enforce
such laws as it deems necessary to control the use of property in accordance with the general
interest or to secure the payment of taxes or other contributions or penalties.’
It is argued that the Amending Decision entails an interference with the right of ownership in the form
of control of use of the property. Through the tariff reduction, the State has interfered with the only
remaining ownership right, namely the right to receive tariff revenues. The legal authority the State
has cited for the Amending Decision is not precise or accessible, and the tariff amendment was not
foreseeable. The legal requirement in ECHR P 1-1 is therefore not met. It is also argued that the
requirement for proportionality between the need to amend the tariff and the protection of the
appellants’ ownership rights is not met. The decision is therefore in violation of ECHR P 1-1. This
constitutes a defect in the content of the decision that entails that it must be deemed invalid.
The first question is whether the tariff amendment actually constitutes an interference with a property
interest in the appellants’ possession. According to the appellants, it is not the right to future tariff
revenues, but the actual ownership of the physical facilities in Gassled that is the protected interest. It
is not disputed that ownership of the physical facilities is covered by the provision.
In other words, the appellants argue that the tariff amendment entails a form of control of the
exercise of right of ownership, which, pursuant to the second paragraph of the provision must meet
legality and proportionality requirements. In Lorenzen et al. Den Europæiske
Menneskerettighedskonvention med kommentarer (Copenhagen, 3rd edition 2011) page 1269, the
following is stated:
‘Art. 1 par. 2 contains a separate rule on the State’s right to control the use of property.
Pursuant to this rule, control or regulation of the protection of property is permitted when
this is done in the public interest and through legislation that is necessary; this entails, in
part, a legal authority requirement, and, in part, a requirement for protection of a general
interest, while giving due respect to the proportionality principle. The control rule in Art.
1 par. 2 reflects the fundamental idea that owners must accept that general considerations for
a well-functioning society entail certain restrictions on their free right of use.’
The appellants have referred to a number of judgments from the European Court of Human Rights
(ECtHR) in which the authorities’ orders to rent out property combined with the regulation of rent
have been deemed to constitute ‘control’ of the property, which is covered by ECHR P 1-1, cf.
inter alia the ECtHR’s Grand Chamber judgment of 19 June 2006 Hutten-Czpaska v. Poland,
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paragraphs 160–161. In the ECtHR’s judgment of 28 January 2014 in Bitto et al. v. Slovakia,
paragraph 95, the Court’s case law in such cases is summed up as follows:
‘In some previous cases where the Court has examined similar complaints of a continuing
violation of one’s property rights created by the implementation of laws imposing tenancy
agreements on the landlords and setting an allegedly inadequate level of rent, it has held that
this constituted a means of State control of the use of property. They fell to be examined
under the second paragraph of Article 1 of Protocol No.1. Such interference must be
compatible with the principles of (i) lawfulness, (ii) legitimate aim in the general interest,
and (iii) “fair balance” [...].’
The authorities’ regulation of agreements for ground lease, which entails limitations on the
possibility of increasing the ground rent, combined with a right on the part of the lessee to prolong
the agreement, is deemed to be a form of ‘control’ of the lessor’s property right in the sense of the
Convention, cf. the ECtHR’s judgment of 12 June 2012 Lindheim et al. v. Norway, paragraph 77.
It is a fundamental precondition for ECHR P 1-1 to be applicable that the authorities’ regulation
interferes with something the owner in principle has a right to, i.e. a current right. In Jon Fridrik
Kjølbro, Den europæiske menneskerettighedskonvention for praktikere (Copenhagen, 3rd edition
2010) page 931, the following is stated on this matter:
‘It follows from the wording of Article 1 that it is solely the complainant who is entitled to
protection of “his” possessions. This entails a requirement that it must concern a current
right. This applies whether it concerns an “existing right” or a “legitimate expectation”. An
alleged legitimate expectation of acquiring a possession in the sense of the Convention that
is dependent on the participation of a third party, e.g. the granting by public authorities of a
licence for commercial exploitation, will not be protected. Moreover, the fact that the
provision only applies to current rights means that the provision does not protect a right to
acquire rights, e.g. through succession [...]. Future revenues will in principle not be
included and will only constitute “property” from such time as the revenues are “earned” or
become an “enforceable claim”.’
The examples the appellants have made reference to concerned restrictions on the owners’ right to
rent out or freely use their property, the right to increase the rent or ground rent or their freedom to
terminate the tenancy or ground lease upon expiry of the agreement. There is little doubt that
regulation of such ownership rights constitutes a form of control of the right of ownership and is
thereby an interference in the sense of the Convention.
In the present case, however, the State has changed tariffs for gas transport with effect for future
transport agreements. As described in section 1.2, no binding transport agreement is entered into
between owner and shipper until the shipper books spare capacity in Gassled. The agreement is
then entered into on terms that are set out in the Petroleum Activities Regulations Chapter 9 and
the standard transport agreement, and subject to the tariffs stipulated in the Tariff Regulations.
The tariff amendment must thereby be deemed to be an amendment of the general conditions for
gas transport in Gassled, with effect for future bookings.
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It is also worth noting that the right of ownership to the gas pipelines on the Norwegian
continental shelf have always been strictly regulated. The authorities have from the outset had
strong regulatory powers in relation to the petroleum activities. A licence is required for the
establishment and operation of gas transport systems, and the authorities have stipulated terms and
conditions and requirements for operation in the licences. For the original transport systems, it
was, among other things, stipulated what return the owners could expect and what mechanisms
would be used to steer earnings towards this return. This was continued in Gassled, and the
authorities retained their right to regulate the tariff revenues. In the regime for third-party access
to Gassled, all aspects of the transport activity are regulated, including general rules for third-party
access, a duty on the owners’ part to make spare capacity available, and general terms and
conditions and tariffs for transport agreements.
In the Court of Appeal’s view, the question of which rights the Gassled owners have must be seen
in light of this framework for the exercise of right of ownership in Gassled. The appellants have
stated that they agree that the only remaining ownership right is the right to receive tariff
revenues. This ownership right cannot be seen in isolation from the regulatory regime that applies
to Gassled. The amendment of the tariffs for future transport agreements cannot be deemed to be
an interference with any current right in the owners’ possession. Since Gassco’s calculations
showed that the expected return had been achieved in most of the systems in Gassled, the tariff
amendment was a direct consequence of the applicable regulatory regime.
On this basis, the Court of Appeal cannot see that the tariff amendment entails an interference with
any current established right. It is more natural to see the question of whether the tariff amendment
entails an interference in the sense of the Convention in light of ECtHR case law relating to
uncertain or disputed ownership rights. The ECtHR has concluded that a protected property interest
exists where the citizen has a ‘legitimate expectation’ of receiving an asset. This presumes that the
expectation is based on applicable law and that it is reasonable. In the ECtHR Grand Chamber
judgment of 28 September 2004 Kopecky v. Slovakia, the Court stated in paragraph 47 that, in
cases of this type, ‘the “legitimate expectation” is [...] based on a reasonably justified reliance on a
legal act which has a sound legal basis and which bears on property rights’. Furthermore,
paragraph 49 of the judgment states:
‘In a line of cases the Court has found that the applicants did not have a “legitimate
expectation” where it could not be said that they had a currently enforceable claim that
was sufficiently established. In a case against the Czech Republic where the applicants’
claim for restitution of their property under the 1991 Act failed because they had not met
one of the essential statutory conditions [...], the claim was not sufficiently established for
the purposes of Article l of Protocol No.1. There was a difference, so the Court held,
between a mere hope of restitution, however understandable that hope may be, and a
“legitimate expectation”, which must be of a nature more concrete than a mere hope and
be based on a legal provision or a legal act such as a judicial decision.’
Reference is made to this judgment as expressing applicable law in both Rt. 2008 page 1747
Hopen, paragraph 41 and in the plenary decision Rt. 2013 page 1345 Volstad, paragraph 144.
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The Court of Appeal takes this to mean that an expectation of a future property interest is only
protected by ECHR P 1-1 if it is based on a ‘currently enforceable claim’ that is ‘sufficiently
established’ in applicable law. The appellants have not argued that it is the right to future tariff
revenues that is their property interest in question. The Court of Appeal nonetheless finds reason to
remark that the Gassled owners cannot be said to have a protected right to revenues from future
transport agreements based on the original tariffs. This not a ‘currently enforceable claim’ based on
the applicable regulatory regime. They could have a basis for a ‘hope’ that the tariffs would remain
unchanged, but this hope had no legal basis and therefore did not entail a legitimate expectation of
a property interest.
4.3

Conclusion – Protection of property pursuant to ECHR P 1-1

The Court of Appeal has arrived at the conclusion that the appellants’ expectation of unreduced
tariffs for future transport agreements for the duration of the licence period cannot be deemed to
be a current ownership right that is protected by ECHR Protocol 1 Article 1. Nor can the
appellants be said to have a legitimate expectation of this that is protected by the provision. It is
therefore unnecessary for the Court of Appeal to take a stance on the appellants’ arguments
concerning the legal authority requirement and the requirement for proportionality pursuant to
ECHR.
On this basis, there is nothing to indicate that the decision of 26 June 2013 on the reduction of the
tariffs in Gassled is invalid. There is thus no basis for liability in damages on such grounds either.

5 Liability in damages as a result of negligence when approving the acquisitions
5.1

Introduction

The appellants have entered an alternative claim that the State is liable in damages because the
appellants were given inadequate information and guidance in connection with the approval of
their acquisition of ownership interests in Gassled. The liability in damages is based on the
employer responsibility in the Compensatory Damages Act Section 2-1 (1), where the first
sentence reads as follows:
‘The employer is liable for injuries/damage caused with intent or negligence during the
employee’s execution of work or office for the employer, having regard to whether any
requirements that the injured party can reasonably make of the activity or service have been
set aside.’
It is not argued that it was unjustifiable to consent to the acquisitions or that the approval decisions
are invalid, but it is claimed that the Ministry did not fulfil its duty to provide guidance and acted
in breach of good administrative practice when it failed to inform the appellants that the Ministry
could change the tariffs during the licence period. It is argued that the Ministry knew that the
companies assumed that the tariffs would remain unchanged. The lack of guidance about key
aspects of the tariff regime is a breach of what the appellants could reasonably expect of the
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Ministry in the situation in question.
Since this is an alternative claim, it is based on an assumption that the Amending Decision of 26
June 2013 is valid and not in breach of ECHR P 1-1. This also means that the amendment is not in
breach of any negotiated agreement on or acceptance of the tariffs being intended to be fixed for
the duration of the licence period. It is thus a premise for the argument that the Ministry had the
competence to make amendments and an actual basis for amending the tariffs.
Moreover, the argument is based on an assumption that the appellants perceived the regulatory
regime to mean that the Ministry could not amend the tariffs or that this could only take place in
exceptional cases. The Court of Appeal will therefore first consider whether this assumption can be
relied on. This must be considered individually for each of the appellants.

5.2 ExxonMobil – Njord: The buyer’s knowledge of the possibility of tariff amendment
5.2.1

Reports etc. that formed the basis for the sale

As described initially above, ExxonMobil had discussions with the Ministry from autumn 2007
about a possible sale of the company’s Gassled ownership interests. Over time, ExxonMobil hired
several advisers to assist in the sales process. They prepared what are known as ‘Vendors Due
Diligence (VDD)’ reports containing assessments of different aspects of the sale. The reports were
made available in a ‘data room’ to which only qualified potential buyers were given access. Other
confidential information was also made available in the data room. Potential buyers who were
qualified in an introductory process were given access to the data room. This also applied to those
who ended up buying ExxonMobil’s ownership interest, UBS International Infrastructure Fund
(UBS) and Caisse des Dépôts et Consignations (CDC).
Tariff regulation in Gassled is extensively discussed in law firm Advokatfirmaet Schjødt’s
legal VDD report of 12 May 2009. Section 2.3.2 of the report states:
‘Payment for the right to use capacity is based on a formula set out in the Tariff Regulations
based on principles set out in the Petroleum Regulations. The main principle of the Tariff
Regulations is to allow for full recovery of operating costs and capital costs plus provide the
owners with a “reasonable return” on capital investments in the transportation systems. [.]
The governing main rules for the tariff in the Tariff Regulations are stipulated in
section 63 of the Petroleum Regulations. Section 63 sets out that
“. the capital element must be so stipulated that the owner can expect a reasonable return on
the capital invested.” [.]
In the official commentary to Section 63 of the Royal Decree issuing this regulation, it is
further stated that
“... Tariffs for newer pipelines have been stipulated in order for the owners to expect a real
return of seven percent before fax on the total capital. The stipulation of the return for
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pipelines and connected facilities is based, among other factors, on the principle that profits
shall as a main rule be allocated to the producing fields ...” "
The above principle is stated in regulations (and in a commentary to a regulation) and is thus
from a formal legal perspective subject to possible future amendments by the Norwegian
parliament, the King or by the MPE. Except in the event of an amendment of a confiscatory
or nationalisation nature, which we deem to be highly improbable, the Gassled owners have
no constitutional or other legal guarantee that “reasonable return” will always equal “a real
return of seven percent before tax on the total capital”. Even the principle of “reasonable
return” is in formal legal terms subject to possible modification by future governments. On
the other hand, the 7 percent real rate of return has been used as an economic yardstick for a
“normal” capital return on oil and gas investments by the Norwegian government in a
number of important relations for more than 25 years. [...]
Even if it is not possible to provide a legal guarantee of a given future return for the Gassled
owners, it would seem appropriate to take the historic facts into consideration when
evaluating the political risk of any significant changes to the current level.
Conclusions:
• Tariffs for use of Gassled’s transportation system are set out in a regulation issued by the
Ministry.
• Tariffs are designed to cover operating and investment costs as well as a reasonable
return on investments.
• A 7 percent real rate of return before tax has for the past decades been considered
“reasonable” by the authorities.
• Even if there are no legal guarantees provided for the continuation of a specific return
rate, the Norwegian government has a long record for upholding stable framework
conditions for the oil and gas industry.’
Among other things, the financial VDD report of 3 August from Deloitte states the following:
‘K-elements are fixed, resulting in volume risk
• The K-element for new investment is set by the Ministry based on expected future booked
capacity and expected total investment costs.
• The presence of fixed K values per unit booked allows owners to benefit from higher than
estimated capacity bookings, although they are also exposed to the risk of lower than
estimated capacity bookings.
…
The regulations relating to the stipulation of tariffs were set by the MPE at the end of 2002.
These tariffs may be adjusted by the MPE whenever changes to the scope of regulation
occur, such as the addition of a new pipeline. Even though the MPE also has the right to
review tariffs for other reasons, as at the cut-off date of this report, the capital element of the
tariffs have not been changed other than as set out at the formation of Gassled or to adjust for
new asset additions within Gassled. We understand that any changes would require a public
consultation.
…
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• The K-element is a fixed element included in the tariff formula to remunerate the owners
of the upstream pipeline network for their initial capital investment in capacity, allowing
them to make a return on the investment.
• The value of K is set just before the relevant asset becomes operational and does not
change over time. The MPE can make one-off changes to a K element. This has occurred
twice since the start of 2005 [.]
• There is a certain level of risk attached to the K-elements since they are calculated using
estimates and are then fixed for the licence period. There are potential upsides and
downsides to Gassled.
There is the political risk of future changes to regulations.
To date the regime has been stable with gradual changes introduced through a
consultative, consensus-based approach. [...]
There are, however, several State powers of intervention, as discussed in more detail in the
Legal VDD report.’
A ‘Confidential Information Memorandum’ drafted in August 2009 by UBS Investment Bank on
behalf of ExxonMobil states the following, among other things:
‘The Gassled system, and the tariffs payable for its use, is regulated through regulations
issued by the MPE. The system is characterised by a stable regulatory regime with no major
changes in the framwork since the inception of Gassled as well as a clear and transparent
formula for setting tariffs. [.] The tariff regulation stipulates a fixed tariff element for
invested capital and a targeted 7% pre-tax real rate of return on new capital invested [...].
…
The regulations relating to the stipulation of tariffs were set by the MPE at the end of 2002.
These regulations may be adjusted by the MPE whenever changes to the scope of regulation
occur, such as the addition of a new pipeline, or when the MPE is of the opinion that tariff
need to be reviewed. To date, the capital element of the tariffs have not been changed other
than as set out at the formation of Gassled or in response to new asset additions within
Gassled.
…
The K-element is a fixed element included in the tariff formula to remunerate the
Participants for their initial capital investment, allowing them to make a reasonable return,
based on invested capital and forecast volumes.
The value of the K-element is set just before the relevant asset becomes operational and
does not change over time. Only in exceptional circumstances the MPE can make one-off
changes to a K-element. This has occured twice since the start of 2005 but were in both
cases a reflection of structural changes in the system rather than an intention by the regulator
to alter the returns.’
UBS and CDC, which formed Njord on 25 January 2010, engaged their own advisers in the
transaction process. These advisers also submitted reports (Due Diligence (DD) reports) containing
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assessments of different aspects of the transactions.
The legal DD report of 10 December 2009 from law firm Advokatfirmaet Selmer states the following,
among other things:
‘Legal status of the 7% principle:
The principle of a real return of 7% before tax on invested capital is set out in the
preparatory documents to the Petroleum Regulations Section 63.
Such preparatory works will be considered a significant factor when interpreting the term
“reasonable return”.
We find it likely that the term “reasonable return” also in the future will be interpreted in
accordance with the 7% principle, provided that the stipulated calculation is not changed by
the Norwegian parliament, the King or by the MPE.
7% principle subject to change:
The 7% principle, or even the principle of “reasonable return”, can be amended by the
Norwegian parliament, the King or by the MPE.
There is, as stated in the VDD Report, no legal guarantee for the continuation of the 7%
principle or the principle of “reasonable return”.
…
Consequences for the SPA process:
The risk of changes to the 7% principle should be considered as part of your investment
decision.’
The financial DD report of 17 December 2009 from KPMG LLP states:
‘The K unit tariff element is used to remunerate the owners of the pipeline network for their
initial capital investment, allowing them to make a return on that investment. The value of
the K unit tariff element for each asset is set based on forecast volumes just before the
relevant asset becomes operational. But unlike other regulatory regimes, the value of K unit
tariff is fixed for the licence period. Furthermore, there is no true up in later years for
under/over recovery unlike other elements of the unit tariff calculation (I and O elements).
So if the actual volumes are different to the forecast volumes, there is no adjustment to the
K unit tariff and therefore revenues could be different to forecast.’
The different documents express somewhat different views of the risk of changes being made
to the regulatory regime, the expected return of 7% or the capital element. In the Court of
Appeal’s view, most weight should be given to the Norwegian law firms’ legal assessments of
this issue. There is reason to give least weight to the DD report from KPMG, which was based
on the investment memorandum from UBS Investment Bank, the VDD report from Deloitte
and conversations with Exxon. None of them carried out their own legal assessments.
In the Court of Appeal’s view, the VDD report from Schjødt gives a fairly correct picture of the
return regime in Gassled, as the Court of Appeal has described above. Reference is made to how
the tariffs in the Tariff Regulations are based on the considerations set out in the Petroleum
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Activities Regulations Section 63, for example that the owners can expect a ‘reasonable return’ on
the investments in the system, that profit shall primarily be taken out on the producing fields, and
that, historically, a 7% return is deemed to be a reasonable return. It is emphasised that there is no
legal guarantee that the system with a ‘reasonable return’ for the owners will be continued, that
7% is deemed to be a reasonable return or that the owners can expect a certain future return. Also
in Selmer’s DD report, it is stated that there is no legal guarantee that the principle of a 7% return
will be maintained, and that this must be taken into consideration when making the investment
decision.
It is only KPMG’s DD report that clearly states that the capital element will remain fixed for the
duration of the licence period irrespective of volumes. None of the reports refer to any agreement
or promise in connection with the establishment of Gassled that the tariffs would remain
unchanged. On the contrary, it is emphasised that the whole regulatory regime and the principle of
a 7% return can be changed. A change to the regulatory regime in the Petroleum Activities
Regulations Chapter 9 or to the principle of a 7% return would be a much more dramatic change
than adjusting the tariffs to ensure that the return of 7% is achieved. Following an overall
assessment of the above-mentioned reports, the Court of Appeal cannot therefore see that they
form a basis for an understanding that the Ministry does not have a legal right to change the tariffs
in order to steer the return towards 7%.
Internal documents have also been received from the two shareholders in Njord concerning
their decisions to invest in Gassled. UBS’s Investment Memorandum of 13 December 2009
states the following:
‘For the initial Gassled assets, tariffs have already been established for the full life of the
licence period (on the above basis). Therefore, in relation to the initial asset base, the
Participant is exposed to over/under recovery of returns in the event actual booked volumes
vary from amounts forecast at inception.
…
Gassled is subject to a stable regulatory regime which sets tariffs to pass through
operating costs and provide a reasonable return on capital. The return on capital, though
not legislated, has been applied consistently for an extended period and, broadly, the
Norwegian Government has a good reputation for reasonableness and consistency [...].’
In a concluding ‘review of risks’ in connection with the investment, the risk of ‘regulation and
political intervention’ is deemed to be ‘medium’.
CDC’s decision document of 30 November 2009, a Norwegian translation of which has been
presented, states the following:
‘It should be underlined that it is not possible to guarantee the stability of the legal and
regulatory environment that applies to Gassled until the expiry of the current licence
(2028). In the period until 2028, the tax rules relating to the petroleum activities can be
changed. In the same way, the regulations for stipulating tariffs – which stipulate payment
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of a “reasonable dividend” to the holders of ownership interests, and which at the present
time are deemed by the Norwegian State to provide the holders of ownership interests with
a return of 7% before tax on the invested capital – may also be subject to changes.’
A presentation to the decision committee in CDC dated 18 December 2009 states that:
‘The project risks are limited by the regulation structure. The revenue risks appear essentially
at the end of the period (after 2025) when there is greater uncertainty about the production of
Norwegian gas. The ship or pay capacity reservation structure, and the very stable Norwegian
regulation, allows substantial limitation of the price risks.’
In the Court of Appeal’’ view, these internal investment documents are largely in line with the
advisers’ reports mentioned above. It is stated that the tariffs are stipulated for the duration of the
licence period, at the same time as it is underlined that there is a risk of a change to the regulatory
regime and to the principle of a 7% return. The risk is deemed to be low, however, since the
Norwegian regulatory regime is regarded as stable.
As mentioned, Njord wanted to finance the acquisition by issuing bonds. ExxonMobil and, later,
Njord engaged Standard & Poor’s (S&P) to provide a credit rating of the bonds. S&P requested a
meeting with the Ministry to obtain more detailed information about Gassled and the regulatory
regime. In an email of 15 June 2009 from Nils Terjesen of ExxonMobil to the Ministry, a list of
questions from S&P was attached, including:
‘- Which regulatory changes or trends may be expected to materialize over the next 20 years?
- Likely evolution of the rate of return (so far a stable 7% real)?
…
- Possible changes in regulation, following the transaction, to adapt to partownership of
Gassled by non-shippers?’
The meeting between representatives of S&P, UBS, ExxonMobil and the Ministry was held on
17 June 2009. No minutes of this meeting have been presented. Erik Johnsen took part in the
meeting, but was unable to remember what was discussed.
On 29 July 2009, S&P presented a provisional rating letter in which the investment was rated A÷. In
the letter, it is stated that the rating is based on some ‘assumptions’, including:
‘- The rate of return on assets granted by the Norwegian Ministry of Petroleum will remain
stable until the maturity of the rated issuance, at 7% net of inflation;
- The regulatory environment, including the formulation and application of tariffs, will
remain stable until the maturity of the debt [in 2027]’
The letter also states that Gassled has a ‘Strong business risk profile’, based, among other things, on
‘The stability of the regulatory framework affecting Gassled’.
On 2 February 2010, a new telephone meeting was held with participants from S&P, UBS,
ExxonMobil and Royal Bank of Scotland (RBS). In an email from Nils Terjesen the day before,
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some new questions from S&P were attached, including:
‘- What could lead to a review or a revision of the historical K-elements?
- What considerations may bring about a review of the rate of return for future
investments?
…
- What would drive the Ministry to consider changes to the tariff formula?
- Likelihood of such reviews or changes in return or tariff formulas: within 5 years? within
15 years?’
In the Court of Appeal’s view, S&P addressed the core of a key issue in the case through these
questions: what can lead the Ministry to change the capital element? The questions also indicate that
S&P was aware of the difference between changing the capital element, the assumed return of 7%
and the other tariff provisions.
Erik Johnsen could not remember what was discussed at this meeting, but he stated in general that, if
such questions were asked, he would have explained the current return regulation system for Gassled,
and the possibility the authorities had to change the tariffs. He also remembered that S&P stood out
from other participants in meetings about the various transactions by being very concerned with how
the regulation of Gassled worked and by asking a number of questions relating to tariffs and the
regulatory regime.
Kristin Myskja testified that the topic at the meeting with S&P was various risk factors in Gassled,
and that the Ministry tried to answer the questions S&P had asked. Changing the tariffs was one of
the topics. She said that she remembered that Erik Johnsen had stated that it was possible for the
Ministry to change the tariffs, but could not remember how this was expressed.
On 26 March 2010, S&P presented a new credit rating. It is fairly similar to the previous one, with
the same rating. However, the two ‘assumptions’ mentioned above about the return regime remaining
stable had been removed. It was nonetheless concluded that Gassled has a ‘Strong’ business profile
based, among other things, on ‘The stability of the regulatory framework affecting Gassled, which is
expected to persist over the longer term’.
In an assessment of the bonds issued by Njord after the transaction was approved, dated 5 April 2011,
S&P reiterated the A÷ rating and described the regulatory regime as follows:
‘The key aim of the regulation is to ensure that Gassled, through the imposed tariffs, will fully
cover the operational expenditure (opex) and capex from its shippers, while generating a set
return on the capital investments.
…
The other potential main change in regulation could occur with respect to the revenue
formula, or any of its components. ...
A potential incentive for the MPE to consider changing the formula would be whether the
valuation of this very transaction, or any potential similar one, did highlight excess returns in
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the current revenue calculation. However, the consensus-driven approach of the MPE, the
long-established and shared nature of the formula principle and components, the relative
modesty of the tariffs in the overall value gas chain, the neutrality for the Norwegian
Treasury [...], and the intertwined relationship between the shippers [...] and the new owners
all make any revision in the formula unlikely, in our view.’
Here, it is expressed that the purpose of these tariffs is to enable the owners to recoup their
investments and achieve a given return on them. It is pointed out as a risk that the tariff formula
can be changed if the earnings are higher than this, but, based on a number of factors, the risk of
this happening is deemed to be low. Since the rating was the same as before, it is probable that
these assumptions had not changed since the provisional rating of 26 March 2010. Seen in
conjunction with the questions asked at the meeting with the Ministry on 2 February 2010, and
how the Ministry probably answered them, this indicates that S&P was aware that the Ministry
could reduce the tariffs if the earnings exceeded a rate of return of 7%. UBS and ExxonMobil were
also present at the meeting on 2 February 2010. In the Court of Appeal’s opinion, this is a clear
indication that the seller and buyer were also aware of the same assumptions.
5.2.2

Witness statements about meetings with the Ministry prior to the sale

Nils Terjesen, who took part in the Gassled negotiations as a representative of ExxonMobil, told
the Court of Appeal that his understanding was that the capital element would remain fixed for the
duration of the licence period, but that the tariff could be adjusted in special cases, such as in the
Ula case and in connection with the inclusion of new systems. He understood the description in
UBS Investment Bank’s Information Memorandum from August 2009 to the effect that the capital
element ‘does not change over time’ and that the Ministry can change the capital element ‘only in
exceptional circumstances’, as a reference to precisely this.
Terjesen attended several meetings with the Ministry in connection with ExxonMobil’s sales
process. According to Terjesen, the Ministry never stated that the tariffs could be changed in order
to prevent the rate of return exceeding 7%. At a meeting on 5 March 2010, Erik Johnsen stated that
the Ministry had no plans to do anything about the tariffs. At a new meeting on 6 December 2010,
one of the topics was Njord’s possibility of handling a combination of a licence extension and
lower tariffs. Njord stated that the company had sufficient flexibility to handle this, but that it was
important for the investors to have a ‘stable cash flow over long term’. The Ministry did not state,
however, that it had the possibility of reducing the tariffs. Terjesen never asked the Ministry
directly about this, however.
Mark Gilligan, who was involved in the Njord transaction as a representative of UBS, told the
Court of Appeal that ExxonMobil had stated that the capital element would remain fixed for the
duration of the licence period. ExxonMobil’s financial calculations were also based on this: a
stable cash flow until the end of the licence period. Gilligan’s impression was confirmed in both
Deloitte’s VDD report and in KPMG’s DD report. As regards the statements in Selmer’s DD
report that there was a risk of a change to the principle of a 7% rate of return, Gilligan did not
perceive this as entailing a risk of a change to the capital element seen in isolation. Moreover, he
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perceived the mention of the possibility of changing the tariff in ‘exceptional circumstances’ –
after having conferred with his Norwegian legal adviser – as a reference to the right to make
amendments to the Petroleum Activities Act Section 4-8 second paragraph, which required a clear
preponderance of interest. Gilligan was also present at the meeting on 6 December 2010, and he
confirmed that no one from the Ministry said anything at the time about the Ministry’s competence
to amend the tariffs.
Erik Johnsen stated that no one from ExxonMobil or Njord asked about the Ministry’s right to
amend the tariffs or whether they would remain unchanged going forward. Johnsen believed it
would have been very surprising if they had been asked such a question. ExxonMobil was one of
the biggest Gassled owners and was very familiar with the regulatory regime and the authorities’
practice. Johnsen could not understand where Terjesen had it from that the tariffs would remain
unchanged. It was a surprise to Johnsen that Terjesen said this, since he had such a central role
during the Gassled negotiations.
5.2.3

Summary – Njord’s knowledge prior to the sales agreement

The different documents and witness statements give somewhat contradictory evidence as regards
whether Njord was aware that the Ministry could amend the tariffs. The Court of Appeal
nonetheless believes that Njord, UBS and CDC were probably aware that the Ministry, from a
legal perspective, had a right to change both the regulatory regime, the principle of a 7% rate of
return and the tariffs within this regime. It is nonetheless probable that the buyers, based on the
information they had received, considered the risk of such changes to be low. In the Court of
Appeal’s view, S&P’s rating letter of 5 April 2011 is also based on such an understanding.
5.2.4

The Ministry’s approval and subsequent developments

The transfer agreement between ExxonMobil and Njord was entered into on 13 April 2010. On the
same date, the two companies submitted an application to the Ministry for approval of the transfer.
In the application, it was stated that the purchase price was just over NOK 5.7 billion.
Pursuant to the Petroleum Activities Regulations Section 72, cf. Section 10 first paragraph letter
a), when assessing whether to grant approval for a transfer of a licence pursuant to the Petroleum
Activities Act Section 10-12, it shall be taken into account whether the new owners have sufficient
technical expertise and financial capacity. During the consideration of the application for approval,
the question arose of whether Njord would be capable of handling a combination of a licence
extension and a reduction in the tariffs. This would not necessarily have a bearing on the total
earnings or the present value of Gassled, but it would entail a lower current cash flow. Kristin
Myskja of the MPE asked Mark Gilligan of UBS some questions about this in a telephone
conversation on 22 November 2010. Among other things, the following was stated in an email
from Gilligan to Myskja the day after:
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‘Njord Gas Infrastructure is under no obligation and has no plans to sell its stake in Gassled
and would very much welcome being a Gassled participant beyond 2028.
We would seek a form of extension that protects our investors’ interests (both equity and
bondholders) and which ensures the most appropriate outcome for all stakeholders.
Njord Gas Infrastructure has assessed its prospective investment in Gassled on the basis of
forecast cash flows under the existing licences as this is the most appropriate basis for
valuation. We would therefore seek, in any licence extension discussions, to preserve our
investment in the event of a restructure. In respect of our bondholders, we will be obliged to
ensure that they are repaid from cash flows by 2027 and this will be an important criterion
for us in assessing any restructure. Subject to this obligation, however, we would work
pragmatically in discussions with all stakeholders in respect of any restructure [...].’
The Ministry requested further information about this. In a presentation to the Ministry on 5
December 2010, Njord stated, among other things, that it had ‘the flexibility to accommodate a
commercially sound licence extension’, but that ‘stable cash flows over long term’ were very
important in order to enable them to accommodate their investors’ and creditors’ interests.
In an email of 25 February 2011 from Mark Gilligan to Erik Johnsen, the following is stated:
‘Kjetil [from the MPE] made the point to S&P on the call earlier today that a licence
amendment is a matter for negotiation, rather than a unilateral decision for the MPE. Again,
S&P may have lost sight of this in the context of assessing our bond and the implications of
amendments in the future.’
The following is stated in Johnsen’s reply the same day: ‘I fully agree with your remarks made
below. I will comment likewise.’ The Court of Appeal understands ‘licence amendment’ as a
reference to a licence extension. The Ministry cannot order a licence extension; it is dependent on
the owners’ consent. In the Court of Appeal’s view, these exchanges of views about a licence
extension therefore give no indication of how the Ministry or UBS viewed the Ministry’s right to
amend the tariffs within the current licence period.
In a letter of 28 January 2011, the Ministry sent the parties a draft decision consenting to the
transfer. The Ministry asked that they ‘confirm in writing that they will not object to the conditions
set out in the enclosed draft decision’. Both Njord and ExxonMobil confirmed that they had no
objections to the conditions or otherwise to the draft decision.
In a letter of 1 February 2011 – which was identical to the draft – the Ministry consented to the
transfer of ExxonMobil’s ownership interests to Njord. The consent was given on certain conditions,
including that Njord by 1 April 2011 had to build up an organisation that was capable of attending to
the technical aspects of ownership of Gassled and relevant health, safety and environment
requirements, and that the Ministry be kept informed about any material changes in the financing of
Njord. The consent letter also stated the following:
‘Important considerations
Gassled is an integral part of the production system on the continental shelf and is thus
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important to Norwegian resource management. The authorities place great emphasis on
ensuring that the regulation and ownership of Gassled promote resource management
considerations at all times.
It is an important principle of petroleum policy that the profit from petroleum activities should
be taken out on the fields and not in the infrastructure. Based on resource management
considerations and in order to ensure incentives for necessary investments, the Ministry
regulates the return in the system. The Ministry may make amendments to tariffs as they are
stipulated in the Tariff Regulations.’
The parties disagree about how the last paragraph is to be understood. In the Court of Appeal’s view,
there is a clear connection between the three sentences in the paragraph. It is therefore clearly most
natural – based on the wording alone – to interpret the last sentence about the Ministry being able to
amend the tariffs in light of the two first sentences. In such case, it states that the Ministry regulates
the return based on resource management considerations, and therefore may amend the tariffs
stipulated in the Tariff Regulations.
Moreover, the wording in the letter must be understood in light of the information ExxonMobil and
the Njord side had received from their advisers and from meetings with the Ministry. As mentioned
above, they were most probably aware that the Ministry had the competence to amend the
regulations, the rate of return and the tariffs. On this basis, it is difficult to interpret the last sentence
in any other way than as an underlining and confirmation of the fact that the Ministry may amend the
tariffs during the licence period.
The following is stated further down in the approval letter:
‘The licence to install and operate important parts of Gassled expires in 2028. The State is then
entitled to take over the facilities, cf. the Petroleum Activities Act Section 5-6. Experience tells
us that it may be necessary to grant the licensees an extension of the licence in good time
before the licence expires, on condition, among other things, that the State’s interest is
increased. A consequence of extending the licence could therefore be a redistribution of the
revenues paid to the licensees in Gassled from the period prior to the present licence expires
until the period afterwards.
The Ministry is concerned with Njord having the financial flexibility required to participate
in a possible extension of the licence on such conditions.’
As the Court of Appeal understands this, there is a clear distinction between the Ministry’s right to
amend the tariffs and the possibility of a licence extension, which the Ministry can ‘grant’ with the
parties’ consent, as described above.
As mentioned above, ExxonMobil and Njord had no objections to these wordings in the draft
approval letter. In the Court of Appeal’s opinion, this is a clear indication that Njord understood
and accepted that the Ministry had the competence to amend the tariffs. In such case, it was
nothing new to Njord when the Ministry pointed this out.
Mark Gilligan testified that UBS and CDC could have withdrawn from the purchase agreement
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with ExxonMobil if they believed that the wordings in the letter would have negative
consequences for the A÷ rating from S&P, since this was a condition in the purchase agreement.
However, they did not understand the wordings in the letter to be anything other than an
underlining of the fact that the Ministry could amend the tariffs in ‘extraordinary cases’. As
mentioned, the Court of Appeal believes that this underlining cannot be interpreted so narrowly.
On 23 February 2011, Njord sent, among other things, a ‘Management System Manual’ to
the Ministry in response to the Ministry’s requirement for the establishment of a competent
organisation. The following is stated in the item on tariffs:
‘for the initial Gassled assets, tariffs have already been established for the full life of the
licence period (on the above basis). Therefore, in relation to the initial asset base, the Gassled
participants are exposed to over or under recovery of returns in the event actual booked
volumes vary from amounts forecast at inception’
As mentioned, Njord issued bonds as part of the financing of the purchase, and they were listed on
Oslo Børs. In connection with the stock exchange listing, Njord presented a registration document
dated 6 June 2011. The following is stated in the item on ‘regulatory risk’:
‘Reasonable return and tariffs
Gassled has no other income than the tariffs paid for gas transport and processing. The
tariffs for bookings on the Gassled Assets are set out in the Tariff Regulations, laid down by
the MPE. The Tariff Regulations are designed to cover actual operating costs and capital
costs for the facilities, as well as a reasonable return on capital invested. The Norwegian
government has for over 20 years maintained stable and predictable framework conditions
for the oil and gas industry, but no guarantee can be given that this framework or the tariffs
themselves will remain unchanged.
…
No assurance can be given that a return lower than the historical rates of return may not be
applied on future investments in additional Gassled Assets or in relation to any discussion of
the economic impact of an extension of the Gassled Licences or that the Tariff Regulations
are not in any other way adversely altered.’
To investors in its own bonds, Njord thereby clearly stated that there was a risk of both the
regulatory regime and the tariffs being changed, and that no guarantee could be given that this
would not happen. It is difficult to understand this as meaning anything else than that Njord was
aware that the Ministry has the competence to amend the tariffs.
5.2.5

Reactions after the Ministry’s notifications of the tariff amendment

At a meeting of Gassled’s ‘User Advisory Board’ on 28 March 2012, Thor Otto Lohne gave a
presentation to the Gassled owners in which he informed them that the Ministry had started
work on assessing the tariffs in Gassled. The following alternatives were presented for a
possible tariff amendment:
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‘• No changes
• Increase SDØE share and keep tariff as is
• No tariff for new booking after ....
• Reduce tariff proportional in existing areas/services
• Dedicated tariff reduction in existing areas/services to maximize value on NCS
• Reduce tariffs also in new pipelines/services’
In the minutes of the meeting, the presentation is described as follows:
‘Cost of Transportation
o The Chairman [Thor Otto Lohne] informed that the authorities have initiated a work on
future tariffs issues.’
At a meeting with the Ministry on 26 April 2012, Njord gave a presentation in which the
following was expressed:
‘Gassled ownership transformation in 2011 was predicated on regulatory and sovereign
stability. We believe license amendment discussions are premature.’
In a letter of 24 August 2012 to Gassco and all the owners of Gassled, the Ministry informed the
recipients about the work on assessing the tariffs. The letter states:
‘It is an important principle in petroleum policy that the profit from petroleum activities
should be taken out on the fields and not in the infrastructure. Based on resource
management considerations and to ensure incentives for necessary investments, the Ministry
regulates the rate of return in the system. The Ministry may make amendments to tariffs as
they are stipulated in the Regulations of 20 December 2002 No 1724 relating to the
stipulation of tariffs etc. for certain facilities (the Tariff Regulations). Reference is also
made to the Report No 28 to the No (2010–2011) “An industry for the future – Norway’s
petroleum activities”, in which the regulation of the transport system and the underlying
considerations are described in more detail.
The Ministry has initiated work on assessing the tariff level in Gassled, as it is stipulated in
the Tariff Regulations. Any proposals for amendments to the Tariff Regulations will be sent
to the affected parties for consultation.’
No evidence has been presented that any of the appellants reacted to the Ministry in response to
this letter.
On 15 January 2013, the Ministry distributed proposed amendments to the Tariff Regulations for
consultation. The key parts of the consultation memo are reproduced in the introduction to this
judgment.
In Njord’s consultation submission of 15 March 2013, the Ministry’s competence to amend the
tariffs is not mentioned. The following is stated in a section on ‘Historical returns’:
‘[D]uring our extensive 2009 and 2010 due diligence on whether to acquire ExxonMobil’s
stake in Gassled, we asked ExxonMobil and Gassco for the various value reference cases
applied, from time to time, by the Ministry and Gassled owners in valuing Gassled. This
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included those applied in: (a) establishing Gassled in 2002; and, (b) merging Langeled into
Gassled in 2006. We were denied those value reference cases. Both ExxonMobil and Gassco
explained that they were “commercially sensitive”. Now, it is necessary and customary in
transactions of this scale to disclose to the buyer all relevant confidential information that
might affect the long-term value of the asset being acquired. Historical returns cannot now
be a justification for the Proposal when both the vendor and Norwegian Government through
Gassco made clear that the Gassled value reference cases were confidential and would not be
made available for our consideration. Historical returns must be irrelevant as, we as buyer,
were not given the reference cases.’
It is not stated here that historical returns are irrelevant to the tariff level, or that the Ministry did
not have the competence to amend the tariffs, but that the historical returns must be disregarded
because Njord had not been given access to these figures from ExxonMobil or Gassco. In the Court
of Appeal’s view, the Ministry’s competence to make amendments clearly cannot be affected by
whether new owners have based their purchase of Gassled ownership interests on insufficient
information. This must primarily be a matter between buyer and seller.
In its consultation submission on 12 March 2013, ExxonMobil expressed support for a reduction of
the tariffs, but it had objections to how the tariff amendment was formulated:
‘ExxonMobil agrees with the general view that the tariff level in Gassled will become
increasingly important in order to stimulate future field developments on the Norwegian
Continental Shelf, and therefore supports initiatives that will reduce future tariffs in a
predictable and transparent way.
…
ExxonMobil believes it is important that the Gassled owners have a long term
industrial perspective, and that incentives are adequate to ensure continued
investment and commitment to ensure high system reliability and long term system
integrity. [...]
ExxonMobil does not have a view on whether or not the proposed changes impact the
Gassled owners’ confidence and commitment, or whether the tariffs are sufficient to provide
the right incentives, but we note the concerns raised by the new Gassled owners. We trust
that the MPE will consider this as part of the consultation process, and potentially allow
more time for the consultation process if needed.’
In the Court of Appeal’s assessment, this is a clear indication that ExxonMobil cannot have
believed that the Ministry did not have a legal right to amend the tariffs. In that case, it has
probably not communicated this to the buyers either. In the opposite case, ExxonMobil must have
changed its view of this key issue between the purchase agreement being entered into and the
Ministry’s amendment proposal being distributed for consultation. In light of ExxonMobil’s
central role in the establishment of Gassled and as a major owner of Gassled, it would also be
rather surprising if it was of the opinion that the Ministry did not have the competence to amend
the tariffs in step with the target return.
When the Ministry’s consultation memo became known, S&P lowered its previous rating of

- 131 -

16-005707ASD-BORG/01

Njord’s bonds to BBB+. The following is stated in S&P’s rating letter of 2 may 2013:
‘We are lowering our long-term issue ratings on the bonds issued by NGI due to the
continuing lack of transparency in the process launched by the Norwegian Ministry of
petroleum & Energy (MPE), and the impact this has on our view of the future stability and
predictability of the regulatory regime.’
After the Amending Decision was adopted, the rating for the bonds was further downgraded to BB.
In S&P’s rating letter of 1 August 2013, several positive aspects of the investment in the bonds are
pointed out, such as the fact that a lot of the capacity in Gassled had already been booked.
Furthermore, it states that:
‘However, the ratings also reflect the following credit weaknesses:
• Exposure to a regulatory regime that has recently demonstrated a relative lack of
transparency and volatility in its decision-making. We understand that the recent tariff
revisions and the process by which they were implemented were inconsistent with past
practice. Although we see the likelihood of further tariff revisions to be relatively remote,
the likely renegotiations ahead of the expiry of the current licenses in 2028 could introduce
further uncertainty for Gassled stakeholders over time.’
Other uncertain factors were also pointed out, such as Njord’s high debt-equity ratio and
exposure to refinancing risk if the licence period were to be extended.
In the Court of Appeal’s assessment, in the two rating letters, S&P does not express surprise at the
Ministry having a right to amend the tariffs. The justification for the downgrading is the lack of
transparency about the process that led to the tariff amendment, which gives rise to uncertainty and
a lack of predictability as regards future tariff amendments. It was thus the investors’ possibility of
foreseeing new amendments to the tariff regime, and not the [Ministry’s] right to make such
changes in itself, that led S&P to assess the risk associated with the bonds as higher than before. In
the rating letter of 5 April 2011, the reason for the low risk of change was explained, among other
things, by ‘the consensus-driven approach of the MPE’ and ‘the long-established and shared nature
of the formula principle and components’. It is probably this assessment that changed in light of
the tariff amendment and the process that preceded it.
5.2.6

Summary – Njord’s awareness of the possibility of a tariff amendment

Based on the account given above, the Court of Appeal finds it to be clearly improbable that Njord,
when it entered into the purchase agreement, believed that the Ministry did not have a right to reduce
the tariffs during the licence period except in ‘exceptional cases’. This was even more improbable
when the Ministry approved the transaction, when it was relatively clearly stated that the Ministry
could amend the tariffs.
It is nonetheless likely that Njord assumed that there was little risk of the Ministry amending the
tariffs. This is expressed in several of the advisers’ reports and in UBS and CDC’s investment
documents. It is nevertheless emphasised in Selmer’s DD report of 10 December 2009 that ‘The risk
of changes to the 7% principle should be considered as part of your investment decision’.
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5.3
5.3.1

Statoil — Solveig
Information received in the sales process

As mentioned in the introduction, Statoil and Total initiated their own sales processes in the wake of
ExxonMobil’s sale to Njord. Statoil was the biggest owner by far, and offered 23.48% of Gassled for
sale. Statoil hired law firm Advokatfirmaet Thommessen as legal adviser, Wood Mackenzie as
commercial adviser and Deloitte LLP and Morgan Stanley as financial advisers.
In a ‘Confidential Datapack’ of March 2011 prepared by Morgan Stanley on behalf of Statoil,
the following is stated about the tariff system:
‘The K-Element is a fixed component in the tariff formula and is calculated to allow the
Participants to recover the capital they invested in the Gassled projects and earn a return of 7%
pre-tax real.
The K-Element for each new asset is set upon start of operations of the asset and in principle
remains unchanged over time. Only in exceptional circumstances, the MPE can make changes
to a K-Element either to reflect structural changes in the system or to change the rate of return
on investment to be recognized to the Participants. Since 2005, this occurred twice […].
…
The K-element for each area is determined by the MPE on the basis of the invested capital
and the specific forecasts of the booking volumes over time in order to allow capital to be
fully recovered and remunerated by the licence expiration date.
Actual bookings may differ from the bookings originally estimated when determining the Kelement of the tariff. In this case an under / over recovery of the capital cost may materialise.
Notwithstanding that the K-element is a fixed part of the tariff, the MPE would in theory be
able to make changes to the K-element if realised volumes do not allow Participants to earn
the regulatory return. However, no mechanism is in place for automatic adjustments and no
recalculation of the K-element due to under / over recovery has occurred to date.’
In the Court of Appeal’s assessment, it is fairly clear from the last paragraph that the Ministry is
entitled to change the capital element if the earnings lead to an ‘under / over recovery of the
capital cost’. The phrase ‘in theory’ and the reference to how such a change has not yet occurred
must be understood to mean that the risk of this is considered to be low.
Thommessen’s legal VDD report of 18 March 2011, in a section on ‘The right to change tariffs’,
refers to the Petroleum Activities Act Section 4-8 second paragraph and states:
‘[T]he MPE is entitled to change tariffs that have been previously agreed, approved or
stipulated, to ensure that projects are implemented taking due account of natural resource
management concerns at the same time that the owners of the installations are given a
reasonable return based i.a. on investments and risk taken. It is to be expected that MPE
would prior to making a change consult with the Gassled owners.
…
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Gassled owners have, however, no constitutional or other legal guarantee that a "reasonable
return" will always equal 7 %. Also, section 4-8 of the NPA and section 63 of the Petroleum
regulations, both reflecting the principle of a reasonable return, could potentially be subject
to amendment by the state. ...
In the preparatory works to section 4-8, it is stated that it is presupposed that the right to
change tariffs will only be used where it is necessary to ensure that socioeconomically useful
projects are initiated or implemented at the same time as the owner of the infrastructure in
question is ensured a reasonable return. It is further stated that it would ordinarily be the case
that an unreasonably high tariff is sought reduced. However, it is also possible that an
unreasonably low tariff can be sought increased.
…
It is clear, therefore, that the MPE is entitled to impose changes in respect of both terms and
tariffs, including in respect of terms and tariffs previously agreed or stipulated, where,
broadly speaking, socio-economic concerns justify such changes. ...’
The Court of Appeal understands this to mean that only the competence to make amendments
pursuant to Section 4-8 second paragraph is referred to. The right to amend the tariffs pursuant to
this provision is less wide-ranging than the right to amend the general tariffs in the Tariff
Regulations with effect for future transport agreements. However, it also states that the Ministry
can change agreed tariffs when ‘socio-economic concerns justify such changes’. In the Court of
Appeal’s view, this provides for a fairly wide-ranging competence to make amendments.
Deloitte’s legal VDD report of 25 March 2011 states:
‘Once set, the K-element is not changed and there is no true-up mechanism. We understand
from Gassco that there is no precedent of the MPE Changing regulated K-element tariffs
once they have been set (although it does have the right to do so), such that the Owners are
financially disadvantaged.
…
The regulations relating to the stipulation of tariffs were set by the MPE at the end of 2002.
These tariffs may be adjusted by the MPE whenever changes to the scope of regulation
occur, such as the addition of a new pipeline. The MPE also has the right to review tariffs for
other reasons but, as at the cut-off date of this report, the capital element of the tariffs have
not been changed other than as set out at the formation of Gassled or to adjust for new asset
additions within Gassled.
…
• The K-element is set by the MPE when the asset becomes operational based on expected
total investment costs and expected annual reserved capacity.
• In the event that the reserved capacity subsequently turns out to be higher than that used in
the calculation of the K-element, there is a potential upside to Gassled revenues over the
licence period to 2028. ...
...
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• There is the political risk of future changes to regulations.
• To date the regime has been stable with gradual changes introduced through a
consultative, consensus-based approach. …
• There are, however, several State powers of intervention, as discussed in more detail in the
Legal VDD report. As at the cut-off date of this report the MPE has not exercised these.
There are, therefore, no clear examples of how this would work in practice.’
The three buyers of Statoil’s Gassled interests, Allianz Capital Partners (Allianz), Canada Pension
Plan Investment Board (CPPIB) and Infinity Investments S.A. owned by Abu Dhabi Investment
Authority (ADIA), formed Solveig on 26 April 2011. They obtained their own DD reports, among
other things a legal DD report from Wiersholm dated 25 May 2011. In a section on ‘Possibility for
changes to tariffs’, the following is stated:
‘As the Tariff Regulation is adopted by the MPE with legal basis in the Petroleum Act, the
MPE does also to some extent have the powers to adjust the Tariff Regulation, and thereby
the tariffs for transportation In the Gassled infrastructure. There is however clear limitations
on the scope and extent of any such changes.
First of all, the MPE does not have the powers to change the tariffs for transportation that has
already been completed. This would be giving a regulation retroactive effect, and the
Norwegian constitution effectively bars any such retroactive effect.
With respect to the tariff for not already performed transportation, a change in regulation
will not represent the same degree of retroactive effect. Thus, the MPE may to some extent
have powers to adjust the tariffs going forward, should these no longer be considered
“reasonable”, cf. the Petroleum Act. However, as a general principle of law, also the
reasonable expectations of private parties will create legal limitations on the ability of the
government to introduce new regulations with effect going forward. Whether such
limitations have been created, and in case to what extent, will in the last instance be decided
by Norwegian courts. ...’
This is elaborated on in an annex to the report, which states:
‘The regulated access regime, the license periods and the basis for calculating the tariffs
taken together provide both owners and users of Gassled assets with a reasonable
expectation of the tariffs being held stable up until 2028. A general concern for MPE is to
provide a reasonable degree of predictability for the players on the NCS. Based on this, we
believe that it is unlikely that the MPE will change the tariffs prior to 2028, unless major
factual changes occur that make such changes necessary. And even in such cases, we
believe that the reasonable expectations for predictability has introduced additional legal
restrictions on the extent and size of the changes the MPE can do to the tariffs under general
Norwegian administrative law principles.
…
Note that in the MPE’s approval of the sale of ExxonMobil’s ownership share in Gassled to
Njord Gas Infrastructure AS, MPE specifically set out that it has the sufficient powers to
change the Tariff Regulation. In the approval, the MPE states: “An important consideration
in the petroleum policy is that profits in the petroleum industry should be earned from the
production fields and not from the infrastructure. Due to natural resource management
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concerns and to secure incentives for necessary investments, the Ministry regulates the
returns in the system. Therefore, the Ministry will be able to alter the tariffs set out in the
Tariff Regulation.” This statement does not separate between the possibilities for and
likelihood of changes to the tariffs pre- and post 2028 respectively. As described in our
memorandum on residual values of the Gassled assets in 2028, we find it more likely that
the tariffs will be reduced following 2028.’
In the Court of Appeal’s view, this clearly expresses that the Ministry has the competence to
amend the tariffs, but that it is deemed unlikely. Reference is also made to the Ministry’s letter of 1
February 2011 on the approval of the ExxonMobil transaction. The final sentence in the quote
includes a ‘Therefore, ...’. This indicates the same understanding of the three sentences as the
Court of Appeal has provided above, namely that they must be read in conjunction and that the last
sentence then means that the Ministry may amend the tariffs out of considerations for resource
management.
The ‘data room’ that was established in connection with the Statoil transaction included a log for
questions and answers from different stakeholders. The log was available to everyone who had
access to the data room. Several of the questions show that the stakeholders were aware of the
connection between how the capital element was originally stipulated and the real earnings. One
question is phrased as follows:
‘Please provide analysis of the forecast booked capacity at the time of setting the K
element versus actual booked capacity to date.’
Another question makes reference to a report that Morgan Stanley prepared ‘to present original
forecast capacity bookings that established the K factor versus actual capacity bookings made by
Area, to assess any potential under/over recovery of the “K” element’.
A presentation has been presented in evidence from Statoil dated May 2011, called ‘Considerations
on K-element’, which as far as the Court understands was reviewed for representatives of Solveig
and PSP (which eventually bought Shell’s Gassled interest). In the presentation, the rate of return
in Gassled was calculated on the basis of the value set upon the inclusion of Langeled in 2006,
which in the presentation is called ‘The Participant Reference Case’. It is stated in the presentation
that Statoil ‘have analysed the deviation of realised income in 2007-2010 vs. the income originally
forecasted in the Participant Reference Case’. Furthermore, it states that:
‘• For the period 2007-2010, realised revenues came broadly in line with the
forecasted tariff income, with a total divergence of+1.6%
• Assuming no divergence between realised income and targeted income in 2006 and from
2011 to 2035, the realised return would be 7.05%
• The above calculations indicate that Gassled is performing in alignment with
expectations and Participants are on track with earning their regulatory return’
This description, in which the total earnings shall be such as to achieve a rate of return of
approximately 7%, indicates that there is little risk that the capital element will be changed. As
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mentioned in section 2.4 above, however, the value of Gassled upon the inclusion of Langeled was
stipulated after negotiations between the parties that did not involve the Ministry, and it was set
relatively high, approximately NOK 14 billion more than the value at the time of establishment.
The value of Gassled upon the inclusion of Langeled therefore does not provide a correct basis for
assessing the real rate of return in all the systems that were included in Gassled. Nor did Gassco
use this value as the basis for its return calculations, but rather the establishment value, since the
latter was based on calculations of the residual value of the different systems.
It may seem as if Statoil was aware of this, too. One of the questions in the data room log is
worded as follows:
‘Could you please provide all the relevant data underlying the projections of the Participant
Reference Case? In particular, we need at the very least the bookings, per area, underlying
these projections.
[Answer:] Statoil considers that the data we have provided so far should properly address
your original request to assess the performance of the asset against the regulatory
benchmark. As discussed on the call the data provided, offers you with a valuable means to
compare your volume income estimates with the set of income that Participants expect to
make on the established K elements. We would like to emphasize that the Participant
Reference Case should be considered just a reference for you to assess how your operational
assumptions compare to a base case that current Gassled Participants used as a basis for
commercial negotiation and feel comfortable achieving. Please also consider that Gassco
and the Ministry look only at the aggregate income in the context of the assessment of the
realised return.’
In the Court of Appeal’s view, it is clear from the above that the Langeled value was only a
reference for the companies’ own assessments of whether the expected rate of return would be
achieved. It is difficult to understand the reference to ‘the performance of the asset against the
regulatory benchmark’ as anything else than a reference to the principle of a rate of return of 7%
as the basis for the Ministry amending the tariffs.
In Allianz’s internal Investment Memorandum from May 2011, the tariff regulation in Gassled is
described as follows:
‘The regulations relating to the stipulation of tariffs were set by the MPE at the end of 2002.
These tariffs may be adjusted by the MPE whenever changes to the scope of regulation
occur, such as the addition of a new pipeline. The MPE also has the right to review tariffs
for other reasons but the capital element of the tariffs have not been changed other than as
set out at the formation of Gassled or to adjust for new asset additions within Gassled. We
understand that any changes would require a public consultation.
…
The tariffs have been set to ensure that Participants earn 7%pre-tax real return
The Norwegian Government may make changes to the tariff, up and down, in order to
ensure that the tariff gives the correct incentives to owners.’
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In CPPIB’s Investment Recommendation of 25 May 2011, the following is stated:
‘Regulatory Return: Revenues for volumes shipped are generated through a tariff formula,
which is incorporated in Norwegian statutory law and states that investors may earn a
‘reasonable return’ on investment. This reasonable return has been set at a 7% pre-tax real
rate of return at 2002 prices. The MPE does have broad powers which allow it to change the
targeted return if it deems necessary. This could theoretically occur at any time (e.g. before
licence expiry) and therefore there is a risk that this targeted return could be adjusted
downwards, negatively impacting tariff revenues.
The Consortium believes that there is a low probability of changes to the regulated tariff
regime before licence renewal negations occur due to the following factors:
i) historical track-record evidences transparency and stability in the tariff regime under
the framework set in 2002 at the formation of Gassled, ii) the MPE is considered to be
highly consensus seeking in nature, iii) arbitrary decisions to change regulations would
likely reflect poorly on the Norwegian business environment, and most importantly; iv)
current firm bookings account for over 70% of forecast bookings through 2028 and
represent contractual obligations agreed to be paid by Shippers under the existing tariff
structure. ... ’
In the Court of Appeal’s view, both these decision documents express fairly clearly that the
Ministry has the competence to amend the tariffs. Based on a number of factors, however, the risk
of this is considered to be low.
5.3.2

Witness statements

Jochen Weise of Allianz testified before the Court of Appeal that Allianz was familiar with the
ExxonMobil-Njord transaction and was interested in acquiring an ownership interest in Gassled.
From autumn 2010 onwards, he had several meetings with Gassled owners, Gassco and Petoro. At
the end of January 2011, along with a couple of other representatives of Allianz, he also had a
meeting with Secretary General Elisabeth Berge of the MPE. According to Weise, Berge expressed
at this meeting that resource management was the Ministry’s top priority, and that they would take
‘action’ if purely financial owners represented an obstacle to good resource management.
However, she also said that the regulatory regime was stable, and Weise perceived it to mean that
purely financial owners were welcome.
Weise had a new meeting with the Ministry on 13 May 2011, at which Johnsen and Aamot were
present. Again, it was stated that the regulatory regime was stable and that there were no signs of
this changing. In all, Weise had three meetings with the Ministry and four with Gassco. Based on
these meetings, and the different advisers’ reports referred to above, it was Weise’s clear opinion
that the capital element would remain fixed throughout the licence period. None of the information
they received from the Ministry gave a different impression. Also the advisers’ reports gave the
impression that the capital element could only be changed in ‘exceptional cases’. Weise never
asked directly whether the tariffs would remained unchanged throughout the licence period, but to
him, it was clear based on all the documentation and the conversations with the Ministry that the
system was so stable that, in practice, the tariffs would not be amended.
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Elisabeth Berge told the Court of Appeal that the meeting with Allianz and Weise concerned the
Norwegian petroleum activities and the overall framework for the activities. She referred to it as a
‘courtesy meeting’. She could not recall that the regulation of Gassled or the tariff regime were
addressed at the meeting.
5.3.3

The Ministry’s approval and subsequent developments

The transfer agreement between Statoil and Solveig was entered into on 5 June 2011. On 16
August 2011, the parties applied for consent to the transfer. Because the Ministry had considered
all matters of principle relating to such a transaction in connection with the ExxonMobil sale, the
approval process was less extensive for Solveig.
On 19 December 2011, the Ministry sent a draft approval letter to Statoil and Solveig, requesting
their written feedback if they had any comments on the draft. The draft contained exactly the same
wording concerning the Ministry’s regulation of the rate of return in Gassled and the right to
amend the tariffs as the two paragraphs in the approval letter for Njord quoted in section 5.2.4
above. Neither Statoil nor Solveig had any comments on the draft. The Ministry gave its final
approval of the transaction on 20 December 2011, with the same wording as in the draft.
Solveig and Silex submitted a joint consultation submission on 15 March 2013 on the Ministry’s
proposal to amend the Tariff Regulations. It is not argued in the consultation submission that the
Ministry lacked legal authority for the regulatory amendment. It is argued that the owners of
Gassled had legitimate expectations of future cash flows on a par with historical cash flows, based,
among other things, on the Ministry’s previous practice and the valuation of Gassled in connection
with inclusions after the establishment. Concerning the legal basis for the tariff amendment, the
following is stated:
‘Within the framework of applicable regulations, the Ministry is entitled to make changes to
the regulated tariff and access regime in order to ensure good resource management on the
Norwegian continental shelf. It is nonetheless clear that the legitimate interests of the
Gassled owners are legally protected through the petroleum legislation and general
principles of administrative law. The proposal goes beyond what the administration is
legally competent to decide and entails a retroactive, expropriation-like infringement on
private property rights. ...’
5.3.4

Summary – Solveig’s knowledge of the tariff regime

Based on an overall assessment of the many documents mentioned above, the Court of Appeal has
little doubt that the investors behind Solveig knew that the Ministry had the competence to amend
the tariffs during the licence period. Reference is made in particular to Wiersholm’s DD report and
the questions and Statoil’s answers in the ‘data room’ mentioned above. Moreover, the investors
behind Solveig had knowledge of the Ministry’s letter of approval of the ExxonMobil transaction,
in which it was clearly stated that the Ministry could amend the tariffs out of consideration for
resource management. The same was stated in the letter of approval to Solveig, without Solveig or
Statoil objecting.
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In line with this, Allianz’s and CPPIB’s investment documents express risk associated with the
Ministry’s competence to change the tariff regime. No investment documents from ADIA have
been presented or other evidence submitted to explain ADIA’s opinion on the Ministry’s
competence and the risk of a tariff amendment. ADIA had access to the same information as the
other two investors in Solveig, however. In lack of information to the contrary, it must be assumed
that ADIA had the same understanding of the regulatory regime and the [Ministry’s] competence
to make amendments as the other two investors.
Moreover, it would be remarkable if Statoil as the seller gave the impression that the Ministry
could not amend the tariffs, considering Statoil’s key role as operator for the original gas pipeline
systems, upon the establishment and as the biggest owner of Gassled. It is highly improbable that
Statoil would create such an impression in relation to potential buyers, nor are there any traces of
this in Statoil’s sales material. It is a different matter that the advisers’ reports give the impression
that there is little risk of amendment.
5.4

Total – Silex

5.4.1 Information received in the sales process
Total started the process of selling its ownership interest of 6.1% of Gassled around the same time
as Statoil. Total hired Arntzen de Besche as legal adviser, IHS CERA as commercial adviser and
Deloitte AS and UBS Investment Bank as financial advisers. Totals’s ownership interest was
eventually bought by Allianz, which formed Silex on 11 March 2011. Allianz was also a coowner in Solveig, and was therefore familiar with all the information in connection with the
Statoil sale. It also received information from Total’s advisers.
The information in UBS Investment Bank’s VDD report of March 2011 is in line with the
information provided in the financial VDD reports mentioned above. The report states:
‘Although the MPE reserves the right to alter the tariff structure as required, to date, the
element of the tariff which reflects the initial capital investment has not been changed, other
than to reflect new asset additions to the system and in accordance with the provisions set
out at the formation of Gassled.
…
The K-element of the tariff reflects the initial capital investment of the Participants.
It generates a return on the invested capital and typically remains fixed for the life of the
licence. The calculation of the K-element targets a pre-tax real return on investment of 7%.
…
Although the K-element is fixed for the entire licence period (and adjusted for inflation
through the E-element in the tariff formula), the MPE reserves the right to change the tariff
as required. To date, there have been three cases where the K-element has been adjusted, all
of which were the result of a structural change in the Gassled system [...].’
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Deloitte’s legal VDD report of 18 February 2011 states:
‘• The Gassled owners have no constitutional or other legal guarantee that
“reasonable return” will always be stipulated to 7 %.
• K-tariffs (the mechanism by which investors in capacity get a return) may be adjusted by
the MPE. Even though the MPE has the right to review tariffs for other reasons, as at the
cut-off date of this report, the capital element of the tariffs have not been changed other than
as set out at the formation of Gassled or to adjust for new asset additions within Gassled. We
understand that any changes would require a public consultation.’
In the Court of Appeal’s assessment, this expresses that there is a risk of two different types of
changes to the tariffs: Firstly, a risk of changes in the tariff regime itself, in the form of a change in
the rate of return considered ‘reasonable’, and secondly, changes in the capital element within this
regime. Nothing is stated about the Ministry’s competence being limited to ‘exceptional cases’ or
similar.
Allianz hired law firm Wiersholm as its legal adviser in connection with the transaction. In notes
from a ‘Legal Due Diligence Break Out Session’ with Wiersholm on 8 April 2011, the following
questions and answers are reproduced:
‘How do you assess the legal limits for the State to introduce changes to tariffs in the period
up to 2028?
Changes with respect to existing volumes booked are less probable, although in theory
possible. New volumes: more open. Strictly legally speaking the discretion to change tariffs
is wide, but has created clear expectations of a 7% rate of return. . . . ’
Allianz’s financial adviser was Ricardo Private Equity AS (RPE). In an email of 8 April 2011
from RPE to a representative of Allianz, the following is stated:
‘Would it be an idea to include a paragraph in the SPA regarding future “behavior” on
tariffs? E.g. The seller is divesting their stake in Gassled based on the underlying assumption
that tariff regulations at the best of their knowledge will remain constant during the license
period. The seller should therefore be able to guarantee upon the sale of the asset that the
company will not actively, directly or indirectly, seek to influence the MPE to reduce tariffs
in this defined period.’
The two quoted passages clearly express that the Ministry may amend the tariffs to steer earnings
towards a 7% rate of return. The email from RPE also makes it clear that the owners were aware of
not only the legal possibility but also the commercial risk associated with this.
The purchase agreement between Total and Silex was entered into on 8 June 2011, and they
applied for the Ministry’s approval on 13 July 2011. On 19 December 2012, they received a draft
approval letter, with the same wording as Njord’s approval reproduced in section 5.2.4. Allianz
was also familiar with Njord’s approval letter. Neither Total nor Silex had any comments on the
draft. The Ministry’s gave its approval to Silex on 20 December 2012, the same date as Solveig’s
approval.
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5.4.2

Summary – Silex’s knowledge of the tariff regime

As mentioned, Allianz is a co-owner in Solveig, and the information prepared in connection with
the Total transaction came in addition to the information it was familiar with from the Statoil
transaction. On that basis, the Court of Appeal has no doubt that Allianz was aware of the Ministry
having the competence to amend the tariffs during the licence period if the rate of return in Gassled
reached 7%. Based on the information from Wiersholm and RPE mentioned above, it is likely that
also Allianz also knew about the commercial risk associated with this.
5.5
5.5.1

Shell — Infragas
Information received in the sales process

Shell did not hire its own advisers in the sales project, but based itself on information prepared in
connection with Statoil and Total’s sales processes. The buyer of Shell’s ownership interest of
approximately 5% in Gassled was the Public Sector Pension Investment Board (PSP), which
formed Infragas on 19 May 2011. PSP was involved in both Statoil’s and Total’s sales processes,
and therefore had knowledge of all information in connection with these processes.
PSP/Infragas hired Wikborg Rein as legal adviser, Rystad Energy as commercial adviser and
Royal Bank of Scotland (RBS) as financial adviser. RBS had been a financial adviser to CDC
and UBS in connection with the ExxonMobil-Njord transaction, and was therefore familiar
with information from that sales process also.
Wikborg Rein’s legal DD report of 20 May 2011 states the following about the tariffs:
‘In our opinion, the MPE is free to amend the Tariff Regulation and to introduce new Kelements for the various parts of Gassled. A general precondition would be that such an
amendment does not unreasonably discriminate between the Gassled owners or otherwise
provide unreasonable results.
…
Our analysis concludes that the legal protection of the 7 % (pre-tax) return and the right to a
“reasonable return” is uncertain at best. The risk of amendments to this is a political risk
which is not untypical for investments in Norway and which is similar to risks relating to the
amendments of taxation rules and similar principles providing a government take from
private investments.
…
If Gassled participants were to disagree with a decision by the MPE amending the Tariff
Regulation and reducing the tariffs in Gassled, a case may in principle be brought before the
Norwegian courts challenging such decision and arguing that the reduction of the tariffs
contravenes with the “reasonable return” requirement in Section 63 of the PAR [Petroleum
Activities Regulations]. However, this opportunity for court review will, in our opinion,
offer limited security for the Gassled owners, since (i) the term “reasonable return” and
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Section 63 of the PAR can also be amended by the MPE, meaning that this requirement does
not provide an absolute limit for the powers of the MPE, and (ii) since the Norwegian courts’
powers to overrule discretional decisions made by the Government generally are limited. It
may be argued that the stipulation of a reasonable return pursuant to Section 63 of the PAR
has been made subject to the (reasonable) discretion of the MPE.
…
In the Legal Q&A meeting in London on 31 March 2011, representatives of TEPN argued
that the legal acts made in 2003, upon the formation of Gassled, could be viewed as
providing a contractual relationship between the State and the Gassled owners, limiting the
MPE’s powers to amend the Tariff Regulation and/or the PAR. Although it has been
indicated that documentation is available to support this, our analysis of relevant background
law indicates that such arguments will have a limited chance of success before the
Norwegian courts.’
Here, Wikborg Rein clearly expresses that the Ministry is ‘free’ to amend the tariffs based on the
considerations stipulated in the Petroleum Activities Regulations Section 63, and that the
assessment of this was partly subject to the Ministry’s discretion, which the courts cannot review.
The risk of the tariff regime or the tariffs being amended is described as ‘uncertain at best’.
PSP and its adviser RBS actively asked questions and made investigations in connection with the
Statoil and Total transactions. In minutes from a ‘Management Presentation’ of 28 April 2011
given by Statoil to PSP and RBS, it is stated:
‘Q [PSP]: Any action in terms of overseeing that Gassled owners are earning more or less
than 7%?
A: Gassco to look after this and do it when Ministry asks for it. No regular meeting. At
present return is slightly below 7%. ...
Q: If we project higher than actual volumes. Two risks. l) Volumes are higher and 2)
Ministry intervenes to lower this return [.]
Q: How do we get comfort on levels of k-element? [.]
Q: How can we give value to shippers by realizing higher volumes when having risk of
adjustment of K to adjust above 7% return
A: 7% return is for period 2006–2028 so deviations are allowed for individual periods.
K-factors were set optimistically in 2006 so no believe that it will be adjusted
downwards. ...
Q: How can additional volumes create additional upside for owners?
A: If you earn more than 7% in the past Ministry could claim lower return going forward.
However this would remove incentives for new investments.
Gasco provides calculation to Ministry in terms of how Gassled are on target in terms of
earning 7 %. PSP would like to see this.
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Conclusion: PSP is prepared to live with market risk but it is difficult for Statoil to give
exact comfort on regulation risk.’
These questions from PSP show that they were fully aware that the Ministry could amend the
tariffs if increased volumes indicated a return of more than 7%, and that they were aware of
the commercial risk associated with it.
In a report from RBS dated 16 May 2011, it is stated:
‘• [The] RBS’ debt team has revisited the debt sizing analysis. We note that, on a reprofiled
debt case, assuming revenues are adjusted/capped so as to achieve a 7% return on the
Reference Case assumptions, the case S&P rated for Gassled I does not appear to be viable
as tail cash-flow to meet the back-ended amortisation is insufficient
• To the extent the assumptions underpinning the Reference Case material are correct (i.e.,
the Ministry will proactively manage tariffs to ensure the return reflect an amount to equates
to 7% on the Reference Case) it appears unlikely that an A- case remains achievable for the
Gassled I structure’
Here, RBS’s ‘debt team’ made it clear that if the Ministry amended the tariff in order to achieve
7%, the cash flow could be insufficient considering the owners’ debt burden. This report also
predicted S&P’s lower rating of Njord’s bonds, which did not take place until 2 May 2013.
Jean Daigneault, Management Director of PSP, told the Court of Appeal that PSP, based on the
sales material, its own advisers’ DD reports and meetings with the Ministry, had a clear
understanding that the capital element in the tariff would remain fixed until the end of 2028.
The way he understood the regime, the Ministry could only amend the tariffs in ‘exceptional
cases’. Daigneault testified that he had two meetings with the Ministry, including with Erik
Johnsen. At the meetings, Daigneault got the clear impression that the Ministry would not be
amending the capital element. Daigneault asked Johnsen directly whether the tariff would remain
fixed, and he confirmed this. PSP made thorough investigations to find out whether there was
‘tension’ in the system that could result in any form of interference by the authorities, for example
that the return was higher than expected. Calculations of the return, seen in conjunction with the
value of Gassled stipulated upon the Langeled inclusion, showed that the system was ‘on track’ in
relation to the expected rate of return of 7%. There was therefore no ‘tension’ that indicated a risk
of interference by the authorities. Therefore, it came as a big surprise to PSP when the Ministry
announced that it was planning to amend the tariffs.
The Court of Appeal has no doubt that the tariff amendment came as a surprise, but cannot see that
the sales material PSP had access to supports the view that the Ministry could only change the
capital element in ‘exceptional cases’. On the contrary, it is fairly clear in the DD reports etc.
mentioned above that the Ministry could amend the tariffs to steer the return towards 7%. To the
extent PSP assumed that the tariffs would not be amended, it must have been on the basis of pure
risk assessments.
The purchase agreement between Shell and Infragas was entered into on 1 September 2011, and they
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applied for the Ministry’s approval on 2 September 2011. On 19 December 2012 – at the same time
as Solveig and Silex – they received a draft approval letter. Infragas did not have any comments on
the draft either. PSP was also familiar with Njord’s approval letter and the wording in it, as
reproduced above. The Ministry gave its approval to Infragas on 20 December 2012, the same date as
Solveig and Silex’s approvals.
Infragas’s consultation submission of 15 March 2013 makes no mention of the Ministry not having
the competence to amend the tariffs either.
5.5.2

Summary – Infragas’s knowledge of the tariff regime

Shell’s sales process came after ExxonMobil, Statoil and Total’s processes, and PSP was familiar
with information made available in the two latter processes. To a greater extent than the other
stakeholders, PSP seems to have been aware that the Ministry could amend the tariffs to limit the
return to the assumed 7% if the volumes increased. There is a lot to indicate that it was also aware
of the commercial risk associated with this.
5.6

Eni – Solveig

On 30 April 2012, Solveig also bought Eni’s 1.27% ownership interest in Gassled. Eni did not hire
its own advisers. Solveig used Wiersholm as legal adviser and Deloitte as financial adviser, both of
whom had participated in the Statoil transaction.
The purchase of Eni’s ownership interest took place after Thor Otto Lohne, at a meeting on 28
March 2012 of the Gassled User Advisory Board, informed the owners about the Ministry’s work
on the tariffs. After this, Solveig was aware that there was a real chance of the tariffs being
reduced.
In June 2012, Solveig listed bonds worth NOK 12 billion on London Stock Exchange. The
registration document of 20 June 2012 contains the following disclaimer concerning the tariff level:
‘Gassled has no other income than the Tariffs paid for gas transport and processing. The Tariffs
for bookings on the Gassled Assets are set out in the Tariff Regulations, laid down by the MPE.
The Tariff Regulations are designed to cover actual operating costs and capital costs for the
facilities, as well as a reasonable return on capital invested. The Norwegian government has for
over 20 years maintained stable and predictable framework conditions for the oil and gas
industry, but no guarantee can be given that this framework or the Tariffs themselves will
remain unchanged. In particular, should the “K” element of the tariff formula be reset or the
Norwegian consumer price index become negative, the revenues receivable by the Issuer will
decline and this could have an adverse impact on its ability to meet its debt service obligations
and financial condition generally.’
Eni and Solveig applied for consent to the transfer on 25 May 2012. The consent was granted in the
Ministry’s letter of 20 September 2012. The letter includes the same wording as the other letters of
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approval, but it also refers to the Ministry’s work on the tariffs:
‘It is an important principle in petroleum policy that the profit from petroleum activities should
be taken out on the fields and not in the infrastructure. Based on resource management
considerations and to ensure incentives for necessary investments, the Ministry regulates the
rate of return in the system. The Ministry may make changes to tariffs as they are stipulated in
the Tariff Regulations. In this context, reference is made to the Ministry’s letter of 24 August
2012, in which it is stated that the Ministry has initiated work to review the tariff level in
Gassled.’
On this basis, the Court of Appeal assumes that Solveig, before the acquisition of Eni’s ownership
interest, was aware that the Ministry had initiated work that could lead to the tariffs being reduced.
The transaction was completed nonetheless.
5.7

Summary — The appellants’ knowledge of the right to make amendments

The Court of Appeal has arrived at the conclusion that the appellants cannot have relied on an
understanding that the Ministry did not have a legal right to reduce the tariffs during the licence
period other than in ‘exceptional cases’. The Court of Appeal deems it clearly likely that all the
appellants were aware that there was a possibility of the tariffs being reduced if the return in Gassled
exceeded 7%.
It is nonetheless likely that Njord assumed that there was little risk of the Ministry amending the
tariffs. It is likely that the other three companies to a greater extent were aware of and assumed
that there was a real risk of this happening.
As a clear point of departure, the companies must themselves carry the risk of the assumptions
they use as the basis for their commercial transactions. It therefore takes a lot for liability in
damages to be imposed on the State for lack of information about matters that the parties knew
were associated with risk. The Court of Appeal nonetheless finds reason to consider whether the
Ministry had knowledge about the parties’ assumptions for the acquisitions and the probability of a
tariff amendment, and, in such case, whether the companies had reason to expect to receive clearer
information from the Ministry about this.
5.8

The Ministry’s knowledge about the parties’ assumptions concerning tariff amendment

5.8.1 Actual basis for knowledge
The Ministry was well aware of the special circumstances relating to the appellants as owners of
Gassled. They were not shippers of gas, and a tariff reduction would therefore not have any
positive effect for them. As major investors in infrastructure – several of the investors are major
national pension funds – they were interested in a stable cash flow over many years. That the new
owners intended to be owners of Gassled for many years ahead, and that they were dependent on
stable framework conditions, was made clear to the Ministry on several occasions.
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During ExxonMobil’s transaction process, the Ministry had a number of meetings with
ExxonMobil, Njord and the parties’ advisers in the process. Among other things, two meetings
with representatives of S&P, ExxonMobil and Njord took place before the sales agreement was
entered into. Ahead of both meetings, questions were asked that gave a clear indication that the
possibility of a tariff amendment was a key issue in the assessment of the investment and the rating
of Njord’s bonds, including the following: ‘What could lead to a review or a revision of the
historical K- elements?’ and ‘What would drive the Ministry to consider changes to the tariff
formula?’.
The Ministry also received S&P’s rating letter. In the letter dated 29 July 2009, it is clear that the
rating is based, among other things, on the assumption that ‘The regulatory environment, including
the formulation and application of tariffs, will remain stable until the maturity of the debt [in
2027]’. Furthermore, the Ministry received USB’s ‘Confidential Information Memorandum’
concerning the ExxonMobil transaction in August 2009. It is unclear to what extent the Ministry
read and familiarised itself with such documents, however.
In connection with the Ministry’s investigation of whether Njord would be capable of handling a
licence extension combined with lower tariffs, Njord expressed in a presentation to the Ministry on
6 December 2010 that ‘stable cash flows over long term’ was very important to be able to meet the
interests of their investors and creditors.
As previously mentioned, the Ministry was sent two PowerPoint presentations from Gassco in
October/November 2009 with calculations of the earnings in Gassled compared with the
establishment value from 2003. In an email of 29 September 2009 from Anne Amundsen of Gassco
to Erik Johnsen at the Ministry, the following is stated:
‘Please find attached some illustrations that we can discuss further on Thursday morning. I
am a bit uncertain about how much information you want about the cost level, but if you
only need to see what costs a new owner of Gassled must reckon with per year to check the
financial strength, this should be enough.
As regards the graphs showing the cash flows, they are based on the cash flows that formed
the basis for the Gassled merger in 2002. They are compared with Gassled’s real/budgeted
cash flows based on bookings made as of September 2009. ...’
It is clear from one of the enclosed graphs that the present value of the future cash flows based on
the volumes that were booked at the time was NOK 1.6 billion lower than the establishment value;
a difference of more than 1%. On 1 October 2009, a new version of the presentation was sent,
where the value was also calculated without Langeled and Tampen Link. This had a minimal
effect on the overall value.
An internal Ministry memo of 12 November 2009 to Director General Lars Erik Aamot
discusses the consequences of selling Gassled interests to new financial owners ‘for the gas
transport system on the Norwegian continental shelf and the regulation of the system’. The
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memo states:
‘The owners in Gassled can expect a real rate of return on the total capital of 7% before tax.
The tariffs set for the different parts of Gassled are based on the volumes that formed the
basis for the establishment of Gassled in 2001. Fields under planning have not booked
capacity in Gassled. It is therefore a question of what tariffs to charge for the volumes of gas
for which capacity has not yet been booked in the system, where the current tariffs will
mean that the return in the system exceeds 7%. A comparison of the present value of
Gassled and the value that formed the basis for the merger in 2003 shows that existing
capacity bookings give a value that is NOK 1.6 billion lower than the basis upon the
establishment of Gassled.’
In connection with the assessment of Njord’s financial capacity, the Ministry had hired
McKinsey as its adviser. In an email of 8 March 2010 from Kristin Myskja of the MPE to
McKinsey, the following is stated:
‘I have also discussed the tariff issue internally as a follow-up of our meeting on Friday. The
Ministry is entitled to adjust the tariffs also for booked volumes. In connection with the
investment decision on Langeled, we used this right to adjust the tariffs downwards. If new
large volumes are booked in the system, it may be optimal to reduce the tariffs for all
volumes as long as the investors have received a reasonable return, and, as mentioned, we
are entitled to do so.’
On 14 June 2010, a meeting took place between the MPE, Gassco, ExxonMobil and Njord.
Minutes of this meeting have been presented, from which it emerges that ‘UBS believes that an
incident on Kårstø is the biggest risk associated with this investment’ and that ‘CDC emphasised a
series of minor unforeseen events as the biggest risk’. The risk of tariff amendment was not
mentioned. There was otherwise agreement that the Ministry would draw up a memo on ‘all
relevant aspects of the transfer and our understanding of these aspects’. No such memo was ever
prepared.
As an attachment to an email of 19 November 2010 from Anne Amundsen of Gassco, the
Ministry received updated figures on tariff revenues in Gassled, including the most recent
booking round in September 2010. The figures showed that the present value of Gassled,
including the booking round, would exceed the establishment value.
Early in the morning on 23 November 2010, Director General Aamot sent an email to Erik Johnsen
with the subject ‘Gassled tariffs’ and the following text:
‘I would like to see what Gassco has done concerning the return on old pipelines. We need
to look at this before we finalise Njord.’
On the same day, Thor Otto Lohne sent an email to the Ministry concerning a meeting to be held at
the Ministry two days later. One of the items on the agenda was ‘the EM/Njord process: What is
the return in all transport systems’. Attached to the email was a new presentation based on the
presentations made in September/October 2009. The comparison of the rate of return and the
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establishment value was not updated from 2009, but a new page in the presentation stated that the
total rate of return in all the systems in Gassled was 10.7%.
On 25 November 2010, a meeting took place at the MPE as planned. The participants included
Thor Otto Lohne of Gassco and Lars Erik Aamot, Erik Johnsen and Kristin Myskja of the MPE.
No formal minutes were taken, but copies have been presented of brief personal notes from some
of the participants. Myskja’s notes state:
‘• Three topics:
1) Do the unit-based tariffs give the revenues one would have achieved before the
Gassled merger? (Net positions)
2) What is the rate of return in the system? (overall)
3) Is this relevant to Njord/ExxonMobil?
2) = not particularly relevant
1) = relevant if the tariff is to be reduced
• Now at NOK 1.6 billion below the expected value upon the merger in 2002.
• In the approval letter, we must signal that we may reduce the tariffs’
Kristin Myskja testified that she did not remember the background for these notes. She believed
that it was not discussed whether the Ministry was to reduce the tariffs, but that the possibility of
tariff amendment was only discussed in connection with the assessment of Njord’s financial
strength, i.e. whether Njord would be able to handle lower tariffs if they were reduced. She
believed that the point on the approval letter was a sort of conclusion from the meeting.
Erik Johnsen’s notes from the meeting state:
‘1) Gassled merger: Unit tariffs intended to give ex ante = ex post revenues.
2) Return in Gassled. Over the lifetime.
3) Relevant for Njord-EM?’
Johnsen told the Court of Appeal that the phrase ‘ex ante = ex post’ probably meant that the
establishment value was to be achieved through the tariff revenues. At this point in time, however,
in 2010, the Ministry was not at all concerned with looking at the basis for tariff amendment. It
was not until January 2012 that they started working on it, and only during 2012 that they became
aware that the establishment value could be a suitable target, a ‘proxy’, for the total return in
Gassled. The total return of 10.7% that Gassco had calculated was not suited to say anything about
the return in Gassled, because this figure was strongly influenced by the earnings in Statpipe,
which had a far higher return requirement.
Lars Erik Aamot testified that he did not remember the meeting in question. If Gassco’s
calculations showed that there could be a basis for considering tariff amendment, they had to
discuss how this would be handled in relation to the new owners. They reviewed Gassco’s
calculations, but found that they did not form the basis for concluding that the assumed rate of
return had been achieved. However, the Ministry did not want to be in a situation where it was
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‘bound’ in relation to the new owners not to amend the tariffs, so it was specified in the approval
letter, to be on the safe side, that the Ministry was able to do so.
Aamot believed that the question of whether to amend the tariffs did not arise until early 2012. The
Ministry then spent a year developing an understanding of and familiarising itself with the
calculations, before it could concluded that the assumed rate of return had been achieved. By then,
developments in the Barents Sea had come so far that it was time to start considering further
development there, and the NCS 2020 study was presented. This occasioned the work on the
tariffs.
Thor Otto Lohne testified that Gassco, in November 2010, was asked to assist the Ministry with
calculations in connection with the ‘stress testing’ of Njord, meaning whether Njord had sufficient
financial strength. Erik Johnsen asked whether Gassco had calculations that showed the rate of
return in Gassled. Gassco sent the presentation it had given in September/October 2009. In
Lohne’s assessment, the presentation was not suited to assess whether Gassled as a whole had
achieved a rate of return of 7%. This required calculations of the investments and the total earnings
in each individual system.
Approval of the ExxonMobil-Njord transaction was granted on 1 February 2011. The three other
transactions – except the Eni transaction – were agreed in the course of 2011, and all three were
approved on 20 December 2011. In other words, according to the State, the Ministry’s work on the
tariffs started fairly shortly after this.

5.8.2

Assessment

The Ministry had no reason to think that the new investors did not know that the tariffs could be
reduced if the rate of return in Gassled exceeded 7%. All the sellers were major operators on the
continental shelf who had participated in the establishment of Gassled and in the operation of
Gassled ever since. Both sides carried out thorough reviews of legal and financial matters during the
transaction processes. Furthermore, Njord was informed in the Ministry’s approval letter that the
profit from the petroleum activities should be taken out on the fields and not in the infrastructure, that
the Ministry regulates the return in the system based on considerations relating to resource
management, and that it may amend the tariffs. Njord had no comments on this.
However, the Ministry was also aware that a stable, long-term case flow was an important
precondition for the appellants’ investment in Gassled. It is probable that it was also aware that Njord
assumed that there was a low risk of the tariffs being amended, especially seen in light of how UBS
and CDC expressed that unforeseen events in the physical facilities were the biggest risk factor
associated with the investment.
Most of the capacity in Gassled is booked for the remainder of the licence period. Regardless of the
tariff reduction for future volumes, the appellants will therefore receive substantial revenues until the
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end of 2028. The Ministry was informed of the purchase price in the different transactions, but it is
difficult to conclude from this what the parties had assumed concerning tariffs for new volumes,
which in any case make up a limited part of the total volumes.
In any case, the Ministry must have been aware that all information about the risk of a tariff
reduction, or about the actual basis for this, was of great interest to the potential investors. This must
also be seen in light of the fact that the regulatory regime in Gassled was not very transparent, and
that it was therefore difficult to predict whether and when a tariff amendment could take place, cf.
what was said about this in section 3.4.1 above.
The Court of Appeal also finds it clear that the Ministry already in autumn 2009 must have been
aware that there was a certain probability that the assumed rate of return in Gassled would soon be
achieved, and that this could form the basis for a tariff reduction. The internal memo of 12 November
2009 raises the question of ‘what tariffs to charge for the volumes of gas for which capacity has not
yet been booked in the system, where the current tariffs will mean that the return in the system
exceeds 7%’, and refers to how the return is only NOK 1.6 billion away from the establishment
value. This indicates that the Ministry already saw the connection between the establishment value
and the total return. It was also easy to see that the establishment value was achieved in the course of
2010, when new extensive bookings were made, which the Ministry was informed of in Gassco’s
email of 19 November 2010.
Based on Aamot’s email to Johnsen of 23 November 2010 and Myskja’s notes from the meeting on
25 November, the Court of Appeal also finds it clear that the Ministry was aware that the
calculations of the return in Gassled seen in relation to the establishment value could have
consequences for Njord. Only if this could point in the direction of a possible tariff reduction
would this information be relevant for the assessment of Njord’s financial capacity. If the
calculations did not indicate a tariff reduction, they would not have financial consequences for
Njord.
There is no doubt that the Ministry was aware that it would have legal authority for amending the
tariffs if booked volumes indicated that the assumed return would be achieved, to the extent
considerations for resource management so indicated, cf. the Petroleum Activities Regulations
Section 63 fourth paragraph. On this point, the Court of Appeal does not agree with the District
Court, which states on page 69 of the judgment that ‘the MPE’s management at the time of the
ownership changes was not aware of the MPE’s competence in this area’. None of the parties have
argued before the Court of Appeal that the Ministry was not aware of this competence.
However, the Court of Appeal finds no reason to doubt Aamot, Johnsen, Myskja and Lohne’s
statements that the Ministry, in autumn 2010, was not considering a tariff reduction, but what
consequences a potential tariff reduction would have for Njord. Nor is there reason to doubt that
the Ministry at the time did not have a full overview of whether there was an actual basis for a
tariff reduction, and that there was no basis for concluding that the establishment value was a good
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‘substitute’ for calculating the real rate of return in all systems. Based on the testimonies
mentioned above, Lohne’s email of 4 January 2012 with the subject ‘Meeting re tariffs’ and the
fact that the NCS 2020 study was presented on 5 January 2012, the Court of Appeal finds it
probable that this was the start of the work of considering tariff amendment.
5.9

Should the Ministry have provided information about the basis for a tariff reduction?

So in autumn 2010, the Ministry was aware that there could be a basis for considering a tariff
reduction, and that this would have major financial consequences for Njord.
The question is then whether the Ministry should have informed Njord about this.
Njord and the other investors had an obvious interest in learning that Gassco’s calculations showed
that the present value of total earnings and future cash flows roughly corresponded to the
establishment value. They would also be very interested in knowing that Gassco used the
establishment value as a basis for comparison. In several of the documents relating to the
transactions, the probability of a tariff amendment was considered on the basis of the value of
Gassled set upon the inclusion of Langeled, and, as mentioned, it was far higher than the
establishment value. In other words, the two alternatives could give different pictures of whether
the assumed return was about to be achieved.
However, the Ministry did not have a full overview of the parties’ negotiations, which risk
assessments they carried out and the extent to which different risk factors were taken into account
in the pricing. Information about the possibility of a tariff amendment could be perceived as
interference with commercial negotiations between highly professional parties. This gave grounds
for a certain caution in providing information that could influence the negotiations.
At this point in time, moreover, there was uncertainty about whether the establishment value could
be used as a basis for tariff amendment, as a ‘substitute’ for the total return in Gassled. It was not
until summer 2012 that Gassco and the Ministry achieved clarification on this point. One of the
follow-up points after the meeting in the Ministry on 3 May 2012 was to ‘Document that the
present value of accumulated tariff revenues plus future tariff revenues from transport
commitments entered into (bookings) together amount to a value corresponding to the merger
value that was used as the basis in 2002 (adjusted for facilities that have subsequently been
incorporate) and that this gives the owners (at least) a 7% real discount rate before tax’. In
addition, a legal assessment had to be carried out of the competitive aspects of a tariff amendment.
This means that the information that was available in autumn 2010, that the assumed return in
Gassled had been achieved and that the establishment value gave a good indication of the total
return, could have proved incorrect and could have had a significant impact on the transaction
agreements. In the Court of Appeal’s view, there was therefore reason for the Ministry to be
cautious about actively providing information about the calculations it had received from Gassco.
Furthermore, all the owners in Gassled had an opportunity to ask Gassco to obtain figures for
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the earnings in Gassled, and to ask Gassco to carry out such calculations as were given to the
Ministry. Gassco had previously obtained such calculations. At a meeting between the Gassled
owners in June 2005, Gassco gave a presentation that referred to how the booked volumes at the
time were lower than necessary in order for the return to reach the establishment value. If it should
have been clear to the Ministry already in 2010 that the establishment value was a good measure
of the return, this should also have been clear to the owners, who had seen this presentation and
knew how the establishment value was calculated. If the buyers did not have access to such
information that the owners could have obtained, this is first and foremost a matter between the
seller and buyer. Thor Otto Lohne also testified that he did not remember receiving any enquiries
from any of the sellers or stakeholders concerning earnings, return calculations or valuations.
Furthermore, the Gassled owners were informed relatively early on about the possibility of a tariff
amendment. At the meeting of the Gassled User Advisory Board on 28 March 2012, the
participants were informed that the Ministry had initiated work on this, and nearly all the
alternatives presented entailed a tariff reduction or a reduction of ownership interests. In the letter
of 24 August 2012 – about the same time as it became clear that the assumed return in Gassled had
been achieved – the owners were also informed that the Ministry had ‘initiated work on assessing
the tariff level in Gassled’ and that any proposals for amendments to the Tariff Regulations would
be distributed for consultation. Seen in conjunction with the other information in the letter, there
could be no doubt that a tariff reduction was highly probable. Solveig’s acquisition of Eni’s
ownership interest was nonetheless approved and completed after this.
The question can also be raised what the Ministry should have provided information about. Even if
there was an actual basis for a tariff amendment, the decision on whether and how to amend the
tariffs would depend on discretionary assessments. In other words, a significant reduction of the
tariffs is not an automatic consequence of the return in Gassled having been achieved. At the time
the Gassled User Advisory Board was briefed on 28 March 2012, there were still many options being
considered, including ‘no changes’ and ‘increase SDØE share and keep tariff as is’. Even after the
meeting between Gassco and the Ministry on 3 May 2012, work continued on several alternatives for
change.
On this basis, the Court of Appeal therefore believes that there is no reason to criticise the Ministry
for not actively informing the companies involved in the Gassled transactions about the fact that the
Ministry had received calculations of earnings in Gassled seen in relation to the establishment value.
As mentioned above in section 2.5, a certain criticism of the authorities is warranted for not having
established a system for measurement and registration of the return in Gassled, and for not having
clarified earlier that the establishment value was used as the basis for calculating the rate of return.
This made it difficult to predict when there was a basis for a tariff amendment, especially for the new
owners who came in in 2010–2011. However, it is a fact that no such system had been established
and that there was some uncertainty about the calculation basis. The original owners were fully
aware of this. The Ministry can be criticised for having created this uncertainty, but there was reason
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to expect that the new owners received information about such uncertainty factors from the sellers.
The Court of Appeal cannot see that the inherent weaknesses of the regulatory regime would indicate
that the Ministry should have provided information about Gassco’s calculations before the basis for
the tariff reduction was clear. See also the discussion of this in section 5.11.
5.10

Duty to provide guidance

5.10.1 Duty to provide guidance pursuant to Section 11 of the Public Administration Act
The appellants have argued that the Ministry did not to fulfil its duty to provide guidance
pursuant to Section 11 of the Public Administration Act. The relevant provisions in the first to
third paragraphs read as follows:
‘The administrative agencies have, within their sphere of competence, a general duty to
provide guidance. The purpose of such guidance shall be to enable the parties and other
interested persons to safeguard their interests in specific cases in the best possible way. The
extent of such guidance must, however, be adapted to the situation and capacity of the
administrative agency to undertake such activity.
Administrative agencies that deal with cases involving one or more private parties shall of
their own motion assess the parties’ need for guidance. At the request of a party and
otherwise when the nature of the case or the party’s circumstances so warrant, the
administrative agency shall provide guidance concerning:
a) current statutes and regulations and common practice in the administrative sphere in
question, and
b) rules of procedure, especially those concerning rights and duties pursuant to the Public
Administration Act. If possible, the administrative agency should also draw attention to
circumstances that may be of particular importance for the result in the specific case.
Independently of any case proceedings, the administrative agency is within its sphere of
competence bound to provide such guidance as is mentioned in the second paragraph to a
person who inquires about his rights and duties in a specific matter that is of real interest to
him.’
Pursuant to the first paragraph first sentence, the Ministry is subject to a ‘general duty to provide
guidance’. However, it follows from the first paragraph second sentence that the purpose of such
guidance is to enable the parties to safeguard their interests ‘in specific cases’, meaning cases that
are being considered by the administrative agency. Pursuant to Section 11 second paragraph,
administrative agencies shall ‘of their own motion assess the parties’ need for guidance’. This only
applies to the parties involved in an administrative case, cf. Proposition to the Odelsting No 75
(1993–94), page 59. Therefore, the duty to provide guidance pursuant to the first and second
paragraphs only applies within the framework of a specific administrative case.
The scope of the duty to provide guidance must be considered in light of what the administrative
case concerned and what the Ministry was to consider in that connection. The administrative case
in question concerned approval of the transfer of ownership interests in Gassled. What the Ministry
was to consider was matters of principle relating to allowing purely financial owners in Gassled,
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and whether they had sufficient technical expertise and financial capacity, cf. the Petroleum
Activities Regulations Section 72, cf. Section 10 first paragraph letter a). This does not in itself
warrant a closer inspection of the purchase agreement between the private parties or what
assumptions formed the basis for it.
Furthermore, the parties’ possibility of familiarising themselves with relevant circumstances must
be taken into account in the assessment of the scope of the duty to provide guidance. The annotated
version of the Public Administration Act, Woxholth, Forvaltningsloven med kommentarer (5th
edition 2011) states on page 227 that:
‘The assessment must be based on the nature of the case and the agency’s knowledge of the
party and its possibility of safeguarding its own interests. When assessing the need [for
guidance], it must be relevant to take into account the resourcefulness of the party in
question. The duty to provide information of its own motion is less wide-ranging in relation
to a lawyer than a person with no knowledge of the public administration and its procedures.
Correspondingly, the duty to provide guidance pursuant to Section 11 second paragraph first
sentence must be more limited in relation to a private party who is engaged in e.g. business
activity and who has a certain specialist knowledge in the relevant area of life/law than in
relation to non-professional parties. This is emphasised in the Legislation Department’s
statement in journal no 3044/85E.’
In the above-mentioned statement, dated 29 September 1985, the Legislation Department stated:
‘Generally, it must be assumed that it is first and foremost the party’s own responsibility to
keep informed about its rights in the case. Depending on the parties’ own resources and the
nature of the case, the administrative agency will have a duty to provide guidance. It must
probably be fairly evident that this duty has been breached for it to give rise to any liability
in damages.’
On this basis, the Court of Appeal finds it clear that the Ministry had no duty in connection with
the approval case to provide guidance to the appellants – who are highly professional parties – on
the possibility of a tariff amendment, over and above the information that was provided in spring
and autumn 2010 and in the various approval letters.
Pursuant to Section 11 third paragraph, the administrative agency shall also outside a specific case
provide guidance to a person who ‘inquires about his rights and duties in a specific matter . . . ’ .
Based on the evidence presented, there is nothing to indicate that any questions about the
possibility of a tariff amendment put forward in meetings with the Ministry or similar were not
adequately responded to. Nor is there anything to indicate that the appellants have been mistaken
about their ‘rights and duties’, although they may have incorrectly assessed the risk of a tariff
amendment.
On this basis, there is nothing to indicate that the Ministry has not fulfilled its duty to provide
guidance pursuant to Section 11 of the Public Administration Act in relation to the appellants.
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5.10.2 Guidance in general: Good administrative practice
The appellants have also argued that requirements of good administrative practice indicate that the
Ministry should have provided guidance to the parties about the possibility of a tariff amendment,
especially seen in light of the consequences it had for the valuation of the ownership interests in
Gassled.
In the Court of Appeal’s view, it is doubtful whether the general requirement for good
administrative practice indicates a more wide-ranging duty to provide guidance than what follows
from the statutory provisions referred to above. Firstly, the legal content of the requirement for
good administrative practice is unclear, and it is primarily relevant as a general rule for the public
administration’s activities and as a guideline for the interpretation of statutory case processing
requirements, cf. Eckhoff/Smith, Forvaltningsrett (10th edition 2014) pp. 195–196.
Secondly, the scope of a non-statutory duty to provide guidance will also depend on the nature of
the case and the parties’ need for guidance. The considerations in the Legislation Department’s
statement cited above will be advisory also in this context. In Frihagen’s annotated version of the
Public Administration Act, Forvaltningsloven – Kommentarutgave (2nd edition 1986), it is stated
on page 203 that material considerations may warrant an extended duty to provide guidance ‘in
cases where the party itself is unable to ask for help or has obviously misunderstood the system
and this is clear from e.g. his application’. In the Court of Appeal’s view, this description is
obviously not fitting for the parties in this case.
5.10.3 Duty to provide information over and above this?
The appellants have also referred to how the Supreme Court in some cases has imposed liability on
the public administration for lack of information about matters of importance to a private party.
Reference is made to page 475 in Rt. 1952, where the Ministry of Fisheries had submitted an
‘urgent request’ to a forest owners association on the delivery of materials for drying racks for use
in connection with saithe fishing. The Ministry later received a letter stating that the materials
were not needed after all. The Ministry did not inform the forest owners association of this. The
forest owners association had initiated extensive felling and production of materials, and suffered a
substantial loss. The Supreme Court stated that ‘the Ministry had to understand that the letter
contained information that, following the Ministry’s previous request, was of decisive importance
for the [forest owners]’, and the State was held liable in damages for their losses.
In the Court of Appeal’s view, the judgment cannot be seen to express a general principle on the
duty to provide information about material matters, but must be seen in light of the special
situation the Ministry had created by urging the forest owners association to produce the materials.
Therefore, the judgment does not indicate an additional duty to provide information over and
above the duty to provide information and guidance referred to above.
The other Supreme Court judgments the appellants have referred to concern the duty of
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information between private parties and are not directly relevant to the present case.
5.11

Legal basis for liability in damages?

Pursuant to the Compensatory Damages Act Section 2-1 (1) the assessment of whether liability in
damages exists shall have regard to whether ‘any requirements that the injured party can
reasonably make of the activity or service have been set aside’.
An important decision concerning public bodies’ liability in damages is Rt. 1992 page 453 (the
Furunculosis judgment), in which the State was held liable for losses suffered by salmon farmers
as a result of permission having been given to import salmon smolt infected with Furunculosis.
The judgment stated that the natural point of departure would have to be that ‘improper exercise of
authority that inflicts losses on individual citizens shall be compensated’.
What constitutes improper exercise of authority must be seen in light of what norm is
considered to have been violated, in our case whether the Ministry has not fulfilled its duty to
provide information or guidance. As mentioned above, the Court of Appeal does not believe
that the Ministry has violated such a duty. Moreover, it takes a lot for a breach of the duty to
provide guidance or information to give rise to liability in damages for the public authorities.
Reference is made to the views expressed in the Legislation Department’s statement of 29
September 1985, cited in section 5.10.1.
The Court of Appeal also finds it clear that the companies’ expectations of being informed about
concrete possibilities of a tariff amendment, in addition to the information provided in the draft
approval letters, have no legal basis over and above what is mentioned above that means that the
lack of such information constitutes ‘improper exercise of authority’.
The Court of Appeal believes there is reason to criticise the authorities for not having established a
system for measurement and registration of the return in Gassled, and for not having clarified
earlier that the establishment value could be used as the basis for calculating the rate of return. The
appellants’ arguments concerning negligence are related to the Ministry’s approval of the
acquisition of ownership interests in Gassled. The argument concerning deficiencies in the
regulatory system must also be seen in this context.
As mentioned, the original Gassled owners were fully aware that there was no system for
measuring the rate of return in Gassled. They were also fully aware that the value of Gassled upon
the inclusion of Langeled – which by some advisers was used as the basis for assessing the risk of
a tariff amendment– was the result of negotiations between the parties to that transaction and was
not used by Gassco or the Ministry as the basis for return calculations. As mentioned in section
5.3.1 above, Statoil clearly expressed this in its answer in the data room for the Solveig
transaction, which many of the investor companies had access to. There was also reason to expect
that the sellers would give the potential buyers information about such matters. Lack of
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information about this is primarily a matter between the seller and buyer. On this basis, the Court
of Appeal is of the view that it was not unjustifiable of the Ministry not to actively inform the
appellants about the above-mentioned deficiencies in the regulatory system.
This must be seen in light of the fact that the appellants were aware that the tariffs could be
reduced if the rate of return in Gassled exceeded 7%, and that the Ministry had no reason to
believe that they were unaware of this. Moreover, the companies must themselves, as a clear point
of departure, assume the risk for the assumptions they used as the basis for the transactions,
including the basis they used for assessing the probability of a tariff amendment.
On this basis, the Court of Appeal has found that the failure to establish a transparent system for
measuring the rate of return does not mean that the Ministry’s exercise of authority in connection
with the approval of the transactions must be characterised as unjustifiable conduct giving rise to
liability in damages.
Finally, the appellants have referred to international rules on the protection of foreign investments
as a basis for more stringent requirements for predictable framework conditions and information to
investors. Reference is made to the Energy Charter Treaty of 1994, which in Article 10 sets out a
requirement to ensure ‘Investments of Investors of other Contracting Parties fair and equitable
treatment’. Norway has not ratified the charter, and it is therefore doubtful whether it has any
bearing on the interpretation of Norwegian law. Under all circumstances, the Court of Appeal
cannot see that requirements for ‘fair and equitable treatment’, non-discrimination or other general
requirements for the treatment of international investors can entail requirements for the Ministry’s
duty to provide information or guidance over and above what is described above.
5.12 Conclusion
The Court of Appeal has arrived at the conclusion that the Ministry has not failed to meet the
requirements that can reasonably be made of the Ministry’s activities or case processing in
connection with the approval of the transactions. There is thus no basis for liability in damages.
On this basis, it is not necessary to consider the question of a causal connection or
contribution to the loss by the party sustaining a loss.
6
6.1

Costs of the case
Costs of the case before the Court of Appeal

The State has won the case on all counts, and, pursuant the Dispute Act Section 20-2 (1), cf. (2),
the State is entitled to compensation for its costs of the case. No weighty grounds exist that would
warrant exempting in whole or in part from liability in damages; cf. Section 20-2 (3) of the
Taxation Act. The appellants are highly professional and resourceful companies, and there is no
imbalance in the relative strength of the parties.
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The State has submitted a statement of costs, claiming to be awarded total costs of NOK
19,711,661 for the case before the Court of Appeal. This includes NOK 4,951,750 in fees to the
Office of the Attorney General, NOK 13,846,745 in fees to Michelet & Co., NOK 641,084 in fees
to Kluge Advokatfirma and miscellaneous expenses of NOK 272,082 for travel, food,
photocopying etc.
During the appeal hearing, the appellants commented on the State having claimed coverage of the
fees of all seven counsel who were present throughout the proceedings; three from the Office of
the Attorney General and four from Michelet & Co. The appellants, who had a total of ten counsel
attending the appeal hearing, have only claimed coverage of the fees for six of these. This is
reiterated in a statement of case of 5 May 2017, and it is argued that it cannot be deemed to be
necessary to have that many counsel present on the part of the State, particularly in light of their
actual involvement in the case.
The case has been extraordinary in scope and has very significant financial consequences for both
parties. The appellants have contributed to overcomplicating the case by requesting the submission
of a considerable volume of documents. The Court of Appeal does not doubt that this has
necessitated a considerable amount of work, both to find the documents in question and to review
them and prepare for the appeal hearing. Nonetheless, only parts of the submitted documents have
been included in the actual document bundles, and only parts of these bundles have been
documented during the appeal hearing.
At the start of the appeal hearing, the presiding judge commented on the large number of counsel
on each side and informed that the Court would consider the necessity of this utilisation of
resources when awarding costs, regardless of the outcome of the case. Even though a significant
amount of work was necessary prior to the hearing, the Court of Appeal is of the opinion that it
cannot be deemed necessary to have seven counsel present throughout the appeal proceedings. Of
the five assistant counsel, only two took the floor during the appeal hearing, and only for limited
parts of the opening and closing statements. The Court of Appeal cannot see that it was necessary
for the remaining counsel to be present during the whole appeal hearing.
The Court will therefore make a discretionary deduction from the parts of the fees recorded for the
period of the appeal hearing. For this period fees have been claimed by the Office of the Attorney
General in the amount of NOK 2,138,750, and by Michelet & Co. in the amount of NOK
5,026,080. A large part of this probably concerns work carried out in the evenings, after the court
sessions. Costs are awarded on a discretionary basis in the total amount of NOK 5 million to cover
fees during this period.
The appellants have not submitted any objections to the other parts of the State’s claim for costs.
As mentioned above, the case is extraordinary in scope, and the Court of Appeal considers that it
has necessitated extensive work both before and during the appeal hearing. The remaining parts of
the claim for costs are therefore seen as necessary costs of the case, which have been reasonably
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incurred as a consequence of the scope and complexity of the case; cf. the Dispute Act Section 205 (1) cf. (5).
Accordingly, the State is awarded a total of NOK 17,546,831 to cover the costs of the case before
the Court of Appeal. The claim does not include VAT, since the State is entitled to deduct this. For
purposes of comparison, the appellants have submitted a claim for coverage of the costs of the
case in the total amount of NOK 26,950,199, including fees for all counsel and the expenses of
expert witnesses, travel, food and accommodation, production of document bundles etc.
6.2

Costs of the case before District Court

The State has also claimed coverage of the costs of the case before the District Court. In the case
before the District Court, there were also no weighty grounds warranting exempting in whole or in
part from liability for legal costs; cf. Section 20-2 (3) of the Dispute Act. Even though some
criticism of the State is warranted on certain points, the Court of Appeal does not agree with the
District Court that the Ministry is to blame for the fact that the case ended up in the courts.
Before the District Court, the State claimed costs in the total amount of NOK 24,650,108,
comprising NOK 23,065,025 in fees and miscellaneous expenses in the amount of NOK
1,585,083.
As far as the Court of Appeal is aware, only one objection was raised against the State’s claim for
coverage of the costs relating to the external consultant Johan Gjærum. According to the State’s
statement of case to the District Court of 26 August 2015, Gjærum was used as a consultant in
connection with financial assessments and analyses. Among other things, the appellants submitted
three large reports on financial matters shortly before the main hearing, the review of which
required assistance.
Having regard to the scope and complexity of the case, the Court of Appeal is of the opinion that
consultancy fees of just over one million kroner, given that these were the only consultancy fees,
cannot be deemed unnecessary or unreasonable. The Court of Appeal considers that there is little
doubt that the appellants contributed to the scope of the case before the District Court, and that a
considerable amount of work on the part of the State was necessary in order to contest the
appellants’ arguments and review the material they submitted. This is illustrated by the fact that the
four companies claimed costs in the total amount of as much as NOK 64,538,125 before the Court
of Appeal.
The Court of Appeal finds reason to note that the State’s claim for costs before the District Court
was also extraordinarily high. The District Courts records from the main hearing show that six
counsel attended on the part of the State, and that the State claimed as much as NOK 8,117,475 in
fees for work during the main hearing.
However, except for the above-mentioned objection to the consultant’s fees, no other objections
have emerged to the State’s claim for coverage of the costs of the case before the District Court. In
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the absence of such objections, it is difficult for the Court of Appeal to conclude that the costs for
which coverage is claimed were not necessary or reasonable, particularly in light of the fact that
the costs claimed by the appellant parties were almost treble this amount. Nor does the Court of
Appeal have any basis for establishing that the State during the District Court hearing was notified
of the opportunity to reduce the claim for costs, and to comment on this; cf. Section 20-5 (5)
second sentence of the Dispute Act. The Court of Appeals finds that there is no basis for reducing
the claim for coverage of the costs of the case. The State is therefore awarded coverage of the case
before the District Court in accordance with its statement of claim.

***

The judgment was not rendered within the ordinary legal deadline. This is due to the extraordinary
scope of the case and the judgment.

RENDITION OF JUDGMENT

1. The appeal is rejected.
2. For the costs of the case before the Court of Appeal, Njord Gas Infrastructure AS,
Solveig Gas Norway AS, Silex Gas Norway AS and Infragas Norway AS, as severally
and jointly liable parties, shall pay to the State, represented by the Ministry of
Petroleum and Energy, NOK 17,546,831 – seventeen million five hundred and forty-six
thousand eight hundred and thirty-one kroner – within two weeks of the service of this
judgment.
3. For the costs of the case before the District Court, Njord Gas Infrastructure AS, Solveig
Gas Norway AS, Silex Gas Norway AS and Infragas Norway AS, as severally and jointly
liable parties, shall pay to the State, represented by the Ministry of Petroleum and Energy,
NOK 24,650,108 – twenty-four million six hundred and fifty thousand one hundred and
eight kroner – within two weeks of the service of this judgment.
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